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Title  15— COMMERCE  AND 
FOREIGN  TRADE 

Chapter  X — Office  of  Foreign  Direct 

Investments,  Department  of  Com¬ 
merce 

PART  1000— FOREIGN  DIRECT 
INVESTMENT  REGULATIONS 

Miscellaneous  Amendments 

Editorial  Note:  The  Foreign  Direct  In¬ 
vestment  Regulations  (the  “regulations”) 
appear  In  Title  15,  Chapter  X,  Part  1000  of 
the  Code  of  Federal  Regulations  (“CFR”). 
Thus,  all  sections  of  the  regulations  con¬ 
tained  in  CFR  are  preceded  by  the  designa¬ 
tion  “1000”  (e.g.,  5  1000.201).  The  ”1000” 
pre&x  has,  for  convenience,  been  eliminated 
from  the  section  references  contained  in  this 
notice.  The  term  “part”  when  used  in  thte 
regulations  means  Part  1000  of  CFR.  Refer¬ 
ences  to  sections  of  the  1969  General  Bulletin 
published  by  the  Office  of  Foreign  Direct  In¬ 
vestments  (the  “Office”)  correspond  to  sec¬ 
tion  numbers  of  the  regulations,  but  are  pre¬ 
ceded  by  the  designation  “B”  (e  g.,  §B201), 
and  major  topical  subdivisions  are  Indicated 
by  a  numerical  suffix  (e.g.,  5B201-1).  The 
abbreviations  “DI”  and  “AFN"  are  used  in 
this  notice  to  refer  to  “direct  investor”  and 
“affiliated  foreign  national,”  respectively. 

Notice  is  hereby  given  that  the  Office 
of  Foreign  Direct  Investments  (the  “Of¬ 
fice”)  has  promulgated  amendments  to 
the  Foreign  Direct  Investment  Regula¬ 
tions  (the  “regulations”) .  Except  for  the 
following  additions  and  modifications, 
these  amendments  are  the  same  as  those 
contained  in  the  notice  of  proposed  rule 
making  published  in  the  Federal  Reg¬ 
ister  on  March  11,  1970  (35  F.R.  4368) : 
A  substantial  simplification  has  been 
made  in  the  provisions  of  §  503  and 
proposed  §  507,  by  elimination  of  the 
rules  contained  in  §  503(b)  and  pro¬ 
posed  §  507  (c),  (d),  and  (e),  requir¬ 
ing  aggregate  annual  losses  to  be  dis¬ 
regarded  in  computing  direct  invest¬ 
ment.  In  addition,  §  319(b)  has  been 
amended  to  reclassify  Spain  from  Sched¬ 
ule  C  to  Schedule  B.  Because  these  new 
amendments  constitute  a  relaxation  and 
simplification  of  the  regulations,  they  are 
being  published  in  final  form  without 
prior  publication  in  proposed  form.  Other 
changes  of  a  technical  or  clarifying  na¬ 
ture  have  also  been  made. 

Briefly,  and  in  numerical  order,  the 
amendments  are  as  follows: 

(a)  Section  203  (c)  and  (d)(1)  are 
amended  to  incorporate  the  exemptions 
contained  in  §  203(e),  which  is  revoked. 
Section  203(d)  (1)  is  also  amended  to  ex¬ 
empt  DIs  electing  new  §  507  from  the 
prohibitions  of  that  subparagraph. 

(b)  Sections  301  and  302  are  amended 
to  eliminate  obsolete  material. 

(c)  New  §  306(e)  (3)  is  added  to  pro¬ 
vide  that  a  5  306(e)(1)  deduction  from 
positive  direct  investment  calculated 
worldwide  under  §  503,  and  a  §  306(e)  (1) 
or  a  §  203(d)  (2)  or  (3)  deduction  from 
positive  direct  investment  in  combined 
Schedules  B  and  C  under  §  507,  shall  be 
apportioned  to  each  scheduled  area  on 
the  basis  of  the  proportionate  amount  of 
positive  direct  investment  made  in  each 


area.  This  rule  is  intended  only  to  pro¬ 
vide  schedular  attribution  of  deductions 
of  proceeds  of  long-term  foreign  borrow¬ 
ing,  made  on  an  aggregate  basis,  upon 
subsequent  repayment  or  reallocation  in 
a  year  during  which  the  DI  elects  an 
allowable  requiring  schedular  computa¬ 
tion  of  direct  investment. 

(d)  Section  312(c)(1)  is  amended  by 
renumbering  the  provisions  of  subpara¬ 
graph  (1)  as  §  312(c)  (1)  (i)  and  by  add¬ 
ing  new  §  312(c)  (1)  (ii).  New  subdivi¬ 
sion  (ii)  provides  that  any  transfer  of  an 
AFN  between  DIs  as  a  result  of  merger, 
consolidation  or  other  reorganization  of 
such  DIs  shall  be  treated  in  the  same 
manner  as  acquisitions  described  in 
§  312(c) (1) (i) ;  i.e.,  there  are  no  trans¬ 
fers  of  capital,  but  revised  reports  must 
be  filed. 

(e)  Section  319(b)  is  amended  to  in¬ 
clude  Spain  as  a  Schedule  B  country  for 
1970  and  succeeding  years. 

(f)  Section  502  is  amended  to  provide 
for  election  of  the  new  alternative  mini¬ 
mum  and  $4  million  Schedule  A  sup¬ 
plemental  allowable  contained  in  §  507. 

(g)  Section  503(b)  is  revoked,  and  a 
technical  amendment  has  been  made  in 
§  503(c)  to  add  reference  to  §1302  and 
paragraph  (e)  of  §  504. 

(h)  Section  504(a)  (3)  is  amended  to 
eliminate  the  “reinvestment  ratio”  al¬ 
ternative  method  of  computing  the  his¬ 
torical  allowable  in  Schedule  C.  For  1970 
and  succeeding  years  a  DI’s  historical 
allowable  in  Schedule  C  will  be  computed 
solely  on  the  basis  of  35  percent  of  aver¬ 
age  annual  direct  investment  during  the 
base  period  years  1965-66. 

(i)  Section  506  is  amended  to  clarify 
the  computation  and  application  of  the 
incremental  earnings  allowable  and  to 
conform  to  changes  made  in  the  regula¬ 
tions  since  the  section  was  originally 
promulgated. 

(j)  Section  507  is  added  to  provide  a 
new  allowable  that  may  be  elected  start¬ 
ing  in  1970.  The  §  507  allowable  consists 
of  a  $1  million  modified  worldwide  allow¬ 
able  (alternative  minimum  allowable) 
and  a  supplemental  allowable  of  $4  mil¬ 
lion  for  use  in  Schedule  A. 

(k)  Section  601  is  amended  to  increase 
to  3  years  the  required  retention  period 
for  records  relating  to  transactions  of  a 
DI  that  are  subject  to  the  regulations 
or  otherwise  involve  any  of  its  AFNs. 

(l)  Sections  905  and  906  are  amended 
to  provide  limitations  on  the  use  of  the 
new  §  507  allowable  by  members  of  an 
associated  group  and  consenting  owners 
of  a  principal  DI. 

(m)  Section  1003  (c)  and  (d)  are 
amended  to  clarify  the  order  of  reduc¬ 
tion  of  allowables  and  to  provide  rules 
for  the  reduction  of  the  $4  million  Sched¬ 
ule  A  supplemental  allowable  contained 
in  §  507. 

(n)  Section  1303(a)  is  amended  to 
conform  to  the  amendment  revoking 
§  503(b). 

The  amendments  are  described  in 
greater  detail  as  follows: 

1.  Section  502  election  of  allowables 
for  1970.  Amended  §  502  provides  that 
beginning  In  1970  a  DI  may  elect  the 
new  §  507  allowable  as  an  alternative  to 


§  503  or  §  504.  See  §  502(a)  (4) .  However, 
as  provided  by  §  502  (c)  and  (d),  a  DI 
may  not  elect  §  503  in  1  year,  starting 
in  1970,  and  §  507  in  the  next  year,  or 
vice  versa,  without  obtaining  prior  writ¬ 
ten  permission  from  the  Office. 

As  with  the  §  503  allowable,  if  two 
DIs  combine,  by  merger  or  otherwise, 
during  the  year,  the  surviving  DI  is  en¬ 
titled  to  only  one  §  507  allowable  for  such 
year. 

DIs  that  elect  §  507  may  also  use  the 
§  506  incremental  earnings  allowable, 
but  not  the  foreign  air  transport  earn¬ 
ings  allowable  of  §  1302.  See  1969  Gen¬ 
eral  Bulletin  §  B502. 

2.  Section  507  alternative  minimum 
and  Schedule  A  supplemental  allowable. 
New  §  507  provides,  in  effect,  that  a  DI 
may  make  positive  direct  investment  dur¬ 
ing  1970  of  $1  million  on  a  modified 
worldwide  basis  and  an  additional  $4  mil¬ 
lion  in  Schedule  A.  The  §  507  allowable 
comprises  a  $4  million  allowable  for 
Schedule  A  and  a  $1  million  allowable 
for  Schedules  B  and  C  combined  (here¬ 
inafter  sometimes  referred  to  as  “Sched¬ 
ules  B/C”).  See  §  507(a)  (1)  and  (2). To 
the  extent  not  used  in  Schedules  B/C, 
the  $1  million  allowable  under  §  507(a) 
(1)  may  be  used  in  Schedule  A  in  addi¬ 
tion  to  the  $4  million  authorized  exclu¬ 
sively  for  Schedule  A  under  §  507(a)  (2). 
See  §  507(b)  and  Examples  2,  3,  and  4 
below.  Direct  investment  in  Schedules 
B  and  C  is  to  be  computed  in  the  same 
manner  as  worldwide  direct  investment 
under  §  503.  See  Example  1  below.  Thus, 

§  507  is  basically  a  schedular  allowable 
similar  to  §  504  but  consists  of  two  sched¬ 
uled  areas  rather  than  three.  It  should  be 
noted  that  while  §  505  interschedular 
transfers  from  Schedule  B  to  Schedule  C 
will  net  out  under  §  507,  transfers  from 
Schedule  A  to  Schedule  B  or  C  will  not 
net  out,  and  the  resulting  positive  di¬ 
rect  investment  in  Schedules  B/C  must 
be  authorized  by  the  $1  million  allow¬ 
able  under  §  507(a)  (1).  See  Examples  5 
and  6  below. 

On  the  other  hand,  new  §  507  is  simi¬ 
lar  to  §  503  in  the  following  respects: 

(i)  Unused  allowables  under  §  507  may 
not  be  carried  forward  to  succeeding 
years,  and  carryforwards  from  prior 
years  under  §§  504  and  1302  are  lest 
when  §  507  is  elected  (see  §  507(c) ) ; 

(ii)  A  DI  that  elects  to  be  governed  by 
§  507  is  not  subject  to  the  prohibitions  of 
§  203(d)(1);  and 

(iii)  The  use  of  §  507  by  members  of 
an  associated  group  and  consenting  own¬ 
ers  of  a  principal  DI  is  governed  by  the 
limitations  of  amended  §  §  905  and  906. 

(a)  Basic  application  of  the  §  507  al¬ 
lowable:  §  507  (a)  and  (b) .  Under  §  507, 
direct  investment  in  Schedule  A  is  cal¬ 
culated  separately  from  direct  invest¬ 
ment  in  Schedules  B  and  C.  For  pur¬ 
poses  of  §  507(a)(1),  direct  investment 
in  Schedules  B  and  C  is  aggregated. 

Example  1.  DI  has  a  wholly  owned  subsid¬ 
iary  (C)  In  Schedule  C,  which  has  a  wholly 
owned  subsidiary  (A)  In  Schedule  A,  and  DI 
has  a  whoUy  owned  subsidiary  (B)  In  Sched¬ 
ule  B.  During  1970  the  following  occurs:  DI 
makes  a  transfer  of  capital  of  $4  million  to 
A.  A  earns  $200,()00  and  pays  dividends  of 
$200,000  to  C.  B  makes  a  transfer  of  capital 
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Of  *500  000  to  DI.  DI  makes  a  transfer  of 
capital  of  $1,300,000  to  C.  DI  correctly  re- 
oorts  positive  direct  Investment  In  Schedule 
Aof  $4  million  and  In  Schedules  B  and  C  of 
»i  million,  all  of  which  Is  authorized  by 
{ 507.  computed  as  follows  ($000  omitted) : 


Scheduled  area 

A 

B 

c 

B/C  ag¬ 
gregate 

Net  transfer  of  capital.. . 
Reinvested  earnings . 

_  4,000 
0 

(500) 

0 

1,300 

200 

800 

200 

Positive  direct  invest- 

.  4,000 

(500) 

1,500 

1,000 

Example  2.  During  1970  DI  acquires  an 
AFN  in  Schedule  A  from  an  unaffiliated  for-  * 
eign  national  for  $5  million  and  makes  no 
direct  investment  In  Schedule  B  or  C.  The 
$5  million  positive  direct  investment  is  au¬ 
thorized  by  §  507  (a)  (2)  and  (b) . 

Example  3.  During  1970  DI’s  AFN  (C)  in 
Schedule  C  makes  a  transfer  of  capital  of 
$500,000  to  DI,  and  DI’s  Schedule  B  AFN  (B) 
makes  a  transfer  of  capital  of  $1,500,000  to 
DI.  DI  has  negative  direct  Investment  In 
Schedules  B/C  of  $2  million.  Therefore,  un¬ 
der  5  507  (a)  (2)  and  (b) ,  DI  may  make  $7 
million  of  positive  direct  investment  in 
Schedule  A  during  1970. 

Example  4.  The  following  table  illustrates 
the  “downstream”  use  of  the  basic  $1  mil¬ 
lion  allowable  pursuant  to  {  507(b)  ($000 

omitted) : 

Then  direct  invest¬ 
ment  authorized 

If  direct  Investment  by  5  507  (a)(2) 

made  In  Sched-  and  (b)  in  Sched¬ 
ules  B/C  is:  ule  A  will  be: 

500  _ 4,500 

0 . - . 5,000 

(2000)  . 7,000 

Example  5.  During  1970  DI  makes  a  trans¬ 
fer  of  capital  of  $5  million  to  Its  Schedule 
A  incorporated  AFN  (A).  A,  In  turn,  lends 
$5  million  to  DI’s  Schedule  C  Incorporated 
AFN  (C).  By  operation  of  {505(a)(3),  DI 
has  made  positive  direct  Investment  in 
Schedule  A  of  zero  and  In  Schedule  C  of  $5 
million.  Only  $1  million  of  the  Schedule  C 
Investment  is  authorized  by  {  507,  and  DI  is 
out  of  compliance  to  the  extent  of  $4  million 
in  Schedule  C. 

Example  6.  DI  has  a  60% -owned  subsidiary 
(C)  In  Schedule  C.  C  has  a  branch  (A)  In 
Schedule  A.  DI  transfers  $4  million  to  A. 
A  has  no  earnings,  and  Its  net  assets  Increase 
by  $4  million.  Assuming  no  other  transac¬ 
tions,  DI  has  made  positive  direct  invest¬ 
ment  of  $2.4  million  in  Schedule  A  and  $1:6 
million  in  Schedule  C,  computed  as  follows 
($000  omitted) : 


Scheduled  area 


A  C 


Transfers  of  capital: 

5  506(a)  (1)  and  (2) . 4.000 

1505(a)(6) . (2,400) 

Net  transfers  of  capital: 

i  313(b) .  2,400  . 

1313(a) .  1,600 

Positive  direct  investment .  2, 400  1, 600 


DI  is  out  of  compliance  under  {  507  to  the 
extent  of  $600,000  in  Schedule  C. 

(b)  Related  provisions.  DI’s  electing 
{ 507  in  1970  should  see  new  §  306(e)  (3) , 
discussed  in  section  9  of  this  notice,  If 
they  contemplate  repayment  or  realloca¬ 


tion  of  borrowings  deducted  from  9  503 
worldwide  positive  direct  investment  un¬ 
der  9  306(e)  in  1969. 

The  use  of  i  507  by  members  of  an 
associated  group  and  consenting  owners 
of  a  principal  DI  is  limited.  See  new 
99  905(b)(2)  (ii)  and  (iii)  and  906(b)  (3) 
(iii)  and  (iv),  discussed  in  section  3  of 
this  notice. 

Reduction  under  9  1003  of  the  $4  mil¬ 
lion  Schedule  A  supplemental  allowable 
provided  for  in  9  507(a)  (2)  is  governed 
by  new  9  1003  (c)(5)  and  (d).  See  dis¬ 
cussion  and  examples  in  section  8(b)  of 
this  notice. 

3.  Conforming  amendments  in  connec¬ 
tion  with  9  507.  Certain  technical  amend¬ 
ments  and  cpnforming  amendments  have 
been  made  in  9§»203(d)  (1) ,  905,  906,  and 
1003. 

(a)  Exemption  from  9  203(d)(1).  The 
exemption  for  DIs  electing  9  503  from  the 
prohibitions  of  9  23(d)  (1)  has  been  ex¬ 
tended  tc  cover  DIs  electing  9  507. 

(b)  Reductions  of  9  507  allowables 
under  9  1003.  Reduction  of  the  new  9  507 
allowables  by  operation  of  9  1003  is  dis¬ 
cussed  in  section  8(b)  of  this  notice. 

(c)  Amendments  to  99  905  and  906. 
Sections  905  and  906  have  been  amended 
to  clarify  the  rule  limiting  the  use  of 
9  503  by  members  of  an  associated  group 
and  consenting  owners  of  a  principal  DI 
(see  99  905(b)  (2)  (i)  and  906(b)  (3)  (ii) ) , 
and  also  to  add  analogous  rules  limiting 
the  use  of  9  507  (see  9§  905(b)  (2)  (ii)  and 
(iii)  and  906(b)  (3)  (iii)  and(iv)). 

The  elimination  contained  in  99  905(b) 
(2)  (i)  and  906(b)  (3)  (ii)  on  positive  di¬ 
rect  investment  made  pursuant  to  9  503 
is  amended  to  make  clear  that  the  $1  mil¬ 
lion  aggregate  limit  applies  only  to  direct 
investment  made  by  members  of  the 
group  or  consenting  owners  who  elect 
9  503,  and  to  make  the  $1  million  limit 
applicable  to  the  aggregate  of  direct  in¬ 
vestment  rather  than  to  the  sum  of  posi¬ 
tive  direct  investments  made  by  such 
members  or  consenting  owners. 

Example  7.  X,  Y,  and  Z  are  members  of  an 
associated  group  having  one  group  AFN.  X, 
Y,  and  Z  have  no  other  AFNs.  All  elect  { 503 
for  1970  and  report  as  follows  ($000  omitted) : 

Direct  invest¬ 
ment  in  the 
group  AFN 

X .  (200) 

Y . 500 

Z . . . 7*00 


Aggregate  _ _ 1,  000 

X,  Y,  and  Z  are  In  compliance  for  1970  under 
{{  503  and  905(b)  (2)  (1). 

Similarly,  all  members  of  an  associated 
group  that  elect  $  507  are  treated  as  a 
single  DI  with  respect  to  direct  invest¬ 
ment  made  by  such  members  in  group 
AFNs.  See  new  9  905(b)  (2)  (ii) .  An  anal¬ 
ogous  rule  is  provided  by  new  9  906(b) 
(3)  (iii)  for  consenting  owners  of  a  prin¬ 
cipal  DI. 

Example  8.  W,  X,  Y,  and  Z  are  members 
of  an  associated  group.  They  all  elect  {  507 
for  1970  and  report  the  following  direct  in¬ 
vestment  In  their  group  AFNs  ($000 
omitted) : 


Scheduled  area 
A  B/C 


W .  2,000  0 

X .  (1,000)  250 

Y .  2,000  250 

Z .  1, 250  250 


Aggregate .  4,250  750 


The  foregoing  positive  direct  Investment  is 
authorized  by  §  507,  as  limited  by  5  905(b) 
(2)  (11). 

If  9  503  is  elected  by  some  members  of 
an  associated  group  and  9  507  is  elected 
by  others,  direct  investment  by  such 
members  .will  be  limited  by  §  905(b)(2) 
(iii)  in  addition  to  9  905(b)  (2)  (i) ,  which 
applies  to  those  electing  9  503,  and  9  905 
(b)  (2)  (ii) ,  which  applies  to  those  elect¬ 
ing  9  507.  Section  905(b)  (2)  (iii)  limits 
direct  investment  by  the  members  elect¬ 
ing  9  503  and  9  507  to  $1  million  to  the 
extent  made  under  either  9  503  or  the 
$1  million  allowable  of  §  507  (a)  (1)  and 
(b).  An  analogous  provision  applies  to 
consenting  owners  of  a  principal  DI.  See 
9  906(b) (3)  (iv). 

Example  13.  W,  X,  Y,  and  Z  are  members 
of  an  associated  group.  W  and  X  elect  5  503 
for  1970  and  report  the  following  direct  In¬ 
vestment  In  group  AFNs  ($000  ofnltted) : 

Worldwide  direct 
investment 

W - - 300 

X  . . 400 

Aggregate  -  700  [§  503] 

Y  and  Z  elect  {  507  and  report  the  following 
direct  Investment  In  group  AFNs  ($000 
omitted) : 


Scheduled  area 

A 

B/C 

Y . . 

. .  2,000 

200 

Z . . . . . 

. .  2,000 

200 

Aggregate . . . 

. . >4,000 

*400 

1  Section  507(a)(2). 

2  Section  507 (a)  (1). 

Although  W  and  X  are  In  compliance  under 
5  905(b)  (2)  (1)  and  Y  and  Z  are  in  compli¬ 
ance  under  I  905(b)  (2)  (11),  W,  X,  Y,  and  Z 
are  out  of  compliance  under  5  905(b)  (2)  (ill) 
to  the  extent  of  $100,000,  because  the  aggre¬ 
gate  direct  Investment  made  under  f  503  and 
5  507(a)(1)  ($700,000 +  $400,000]  exceeds  $1 
million. 

Assume  that  Y  and  Z  had  reported  as 
follows  ($000  omitted) : 


Scheduled  area 

A 

B/C 

Y . . . 

.  2, 100 

50 

Z . . 

_  2, 000 

150 

Aggregate . — 

.  ‘  4, 100 

>200 

>  Consisting  of  4,000  [5  507(a)(2)]  and  100  (5  507(b)]. 

>  Section  607(a)(1). 


W,  X,  Y,  and  Z  would  have  been  In  com¬ 
pliance  In  this  case  under  {  905(b)  (2)  (111) 
because  the  aggregate  of  direct  Investment 
made  under  {503  [$700,000],  under  {507 
(a)(1)  [$200,000]  and  under  {507(b) 

[$100,000]  does  not  exceed  $1,000,000. 
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Note  that  W,  X,  Y,  and  Z  In  this  example, 
and  In  Example  8  above,  must  also  measure 
compliance  Individually  with  respect  to  di¬ 
rect  investment  made  in  all  of  their  AFNs, 
both  group  and  those  separately  held. 

4.  Elimination  of  §  503(b)  aggregate 
annual  loss  rule.  The  rule  requiring  that 
DIs  disregard  aggregate  annual  losses  in 
calculating  direct  investment  for  pur¬ 
poses  of  the  §  503  minimum  allowable 
has  been  revoked  for  1970  and  succeed¬ 
ing  years.  Consequently,  worldwide  di¬ 
rect  investment  made  by  DIs  electing 
§  503  for  1970  should  be  calculated  for 
all  scheduled  areas  in  accordance  with 
the  provisions  of  §  306(a).  However,  the 
revocation  of  §  503(b)  will  not  affect  di¬ 
rect  investment  calculated  for  purposes 
of  §  503  for  1969,  and  DIs  should  not 
refile  Forms  FDI-102  and  FDI-102F  for 
such  year. 

Section  1303(a)  has  been  amended  to 
delete  reference  to  aggregate  annual 
losses  under  §  503  (b) . 

5.  Schedule  C  historical  allowable.  Sec¬ 
tion  504(a)(3)  has  been  amended  to 
eliminate  the  “reinvestment  ratio”  alter¬ 
native  method  of  computing  the  histori¬ 
cal  allowable  for  Schedule  C.  For 
purposes  of  making  positive  direct  invest¬ 
ment  in  Schedule  C  during  1970  and  suc¬ 
ceeding  years,  a  DI’s  historical  allowable 
will  be  35  percent  of  average  annual  di¬ 
rect  investment  during  1965-66  in  Sched¬ 
ule  C.  Many  DIs  presently  having  no 
historical  allowable  in  Schedule  C, 
because  of  the  limitation  imposed  by  the 
reinvestment  ratio,  will  acquire  an  his¬ 
torical  allowable  for  direct  investment 
in  that  scheduled  area  by  virtue  of  this 
amendment. 

Since  5  504(a)(3)  presently  in  effect 
requires  use  of  the  lesser  of  the  reinvest¬ 
ment  ratio  or  the  base-period  direct 
investment  experience  in  calculating  the 
Schedule  C  historical  allowable,  no  DI 
will  have  its  historical  allowable  in 
Schedule  C  reduced  because  of  this 
amendment.  Moreover,  it  will  not  be  nec¬ 
essary  for  DIs  to  file  revised  base  period 
reports  to  reflect  this  change,  which  is 
applicable  only  to  compliance  years 
commencing  with  1970. 

6.  Reclassification  of  Spain  from 
Schedule  C  to  Schedule  B.  Section  319(b) 
has  been  amended  to  include  Spain  as  a 
Schedule  B  country  as  of  January  1, 
1970.  Consequently,  for  1970  and  suc¬ 
ceeding  years  DIs  should  include  all  di¬ 
rect  investment  in  Spanish  AFNs  in 
calculating  direct  investment  in  Sched¬ 
ule  B  and  should  exclude  such  direct 
investment  from  the  Schedule  C  compu¬ 
tation.  No  change  will  be  made  in  the 
base  period  figures  used  to  calculate 
§  504(a)  historical  allowables  or  in  any 
direct  investment  reported  for  1968  and 
1969.  Furthermore,  a  DI’s  1970  5  504(b) 
earnings  allowable  in  Schedules  B  and 
C  (based  on  1969  earnings  reported  on 
the  1969  Annual  Report  Form  FDI-102F) 
will  not  be  changed.  It  is  not  necessary 
or  permitted  for  any  DI  to  amend  or 
refile  its  Form  FDI-101  or  Forms  FDI- 
102  and  FDI-102F  for  1968  or  1969  as  a 
result  of  the  reclassification  of  Spain. 
However,  1970  earnings  of  Spanish  AFNs 
will  be  included  with  other  Schedule  B 
earnings  for  purposes  of  determining  a 


DI’s  1971  §  504(b)  earnings  allowable  and 
1971  §  504(c)  (3)  upstream  adjustment 
for  Schedule  B.  The  computation  of  the 
§  506  incremental  earnings  allowable, 
being  based  on  aggregate  worldwide  fig¬ 
ures,  will  not  be  affected  as  a  result  of 
this  change.  Although  the  Schedule  B 
historical  and  earnings  allowables  in 
effect  for  1970  will  not  be  increased  as  a 
result  of  this  change  in  the  scheduled 
area  to  which  Spain  is  assigned.  DIs  may 
downstream  unused  Schedule  C  allow¬ 
ables  to  Schedule  B  to  cover  any  in¬ 
creased  investment  in  Schedule  B  in  1970 
and  succeeding  years. 

Example  10.  DI  has  one  AFN,  which  is 
located  in  Spain,  and  1504(a)  allowables  of 
$1,200,000  in  Schedule  C  and  zero  in  Sched¬ 
ules  B  and  A.  In  1970  DI  Elects  <*  504(a)  and 
makes  positive  direct  investment  of  $1  million 
in  its  Spanish  AFN.  DI  should  report  positive 
direct  Investment  in  1970  of  $1  million  In 
Schedule  B  and  zero  In  Schedule  C.  The 
Schedule  B  investment  is  authorized  by  DI’s 
Schedule  C  allowable,  under  the  carrydown 
provisions  of  §  504(d)  (3).  DI  will  have 
$200,000  of  carryforward  under  $  504(d)  (3) 
which  will  authorize  additional  positive  di¬ 
rect  investment  in  Schedules  C,  B,  or  A  in 
1971  and  succeeding  years. 

Example  11.  DI  has  one  AFN,  which  is  lo¬ 
cated  in  Spain.  The  AFN’s  1969  earnings  are 
$4  million.  DI’s  §  504(a)  historical  allowables  . 
are  $800,000  in  Schedule  C  and  zero  in  Sched¬ 
ules  B  and  A.  In  1970,  DI  elects  the  5  504(b) 
earnings  allowable  and  makes  positive  direct 
investment  of  $1,200,000  in  its  Spanish  AFN, 
which  is  correctly  reported  In  Schedule  B. 
This  positive  direct  Investment  is  authorized 
by  DI’s  Schedule  C  earnings  allowable  of 
$1,200,000  which  Is  available  in  Schedule  B 
under  §  504(d) (3). 

Example  12.  DI  has  one  AFN  which  Is  lo¬ 
cated  in  Spain.  At  the  end  of  1969,  the  AFN 
owed  DI  $1  million  on  open  account.  In 
March  1970,  the  AFN  pays  DI  $1  million  In 
satisfaction  of  the  open  account  balance.  In 
October  1970  AFN  Is  billed  $1,500,000  for  a 
shipment  of  goods,  so  that  the  open  account 
balance  at  the  end  of  1970  is  $1,500,000.  In 
1970,  DI  has  made  a  net  transfer  of  capital  to 
Schedule  B  of  $500,000. 

7.  Section  506  incremental  earnings 
allowable.  Section  506  has  been  amended 
to  clarify  the  computation  and  use  of  the 
incremental  earnings  allowable. 

Section  506(a)(4)  has  been  amended 
to  make  clear  that  the  §§  503  and  504 
allowables  referred  to  therein  are  before 
any  reduction  of  such  allowables  pursu¬ 
ant  to  specific  authorization  conditions, 
compliance  action  or  application  of 
§  1003.  The  new  §  507  allowable  is  not 
included  with  the  §§  503  and  504  allow¬ 
ables  (as  a  deduction  from  40  percent 
of  incremental  earnings)  in  calculating 
the  incremental  earnings  allowable. 

Section  506  (b),  (c),  and  (d)  have 
been  amended  to  clarify  ambiguities 
arising  from  changes  in  the  regulations 
(for  example,  election  of  allowables  un¬ 
der  §  502)  since  §  506  was  originally 
promulgated. 

Section  506(b)  applies  to  DIs  that  elect 
§  503.  Positive  direct  investment  is  au¬ 
thorized  in  excess  of  $1  million  to  the 
extent  of  the  incremental  earnings  al¬ 
lowable.  Since  §  506  may  be  used  on  a 
worldwide  basis,  DIs  that  elect  §  503  may 
treat  the  incremental  earnings  allowable 
as  an  addition  to  the  $1  million  minimum 
allowable. 


Section  506(c)  applies  to  DIs  electing 
the  schedular  allowables  of  §  §  504  and 
507.  In  such  cases,  the  incremental  earn¬ 
ings  allowable  may  be  used  to  authorize 
additional  positive  direct  investment  in 
a  given  scheduled  area  or  distributed 
among  two  or  all  of  the  scheduled  areas. 

In  calculating  positive  direct  investment 
made  under  §  506  in  Schedule  C,  a  DI 
electing  §  504  must  disregard  total  losses 
of  all  incorporated  Schedule  C  AFNs  in 
accordance  with  §  504(e).  See  1969  Gen¬ 
eral  Bulletin  8  B504-6. 

Example  13.  During  1970  DI  elects  §  504 
with  an  allowable  In  Schedule  C  of  zero.  DI 
also  has  a  §  506  incremental  earnings  allow¬ 
able  of  $200,000.  During  1970  DI’s  Schedule 
C  AFNs  have  total  losses  of  $100,000.  If  DI 
desires  to  use  the  Incremental  earnings  al¬ 
lowable  In  Schedule  C,  DI  may  make  a  posi¬ 
tive  net  transfer  of  capital  not  In  excess  ot 
$200,000;  l.e.,  the  losses  will  not  be  an  off¬ 
set  for  purposes  of  computing  positive  di¬ 
rect  Investment  made  In  Schedule  C  under 
§  606.  See  5  506(c). 

8.  Reduction  of  allowables  under 
§  1003.  Section  1003  has  been  amended 
to  clarify  the  order  ot  reduction  of  al¬ 
lowables  when  several  allowables  may  be 
available  and  to  provide  rules  for  reduc¬ 
tion  of  the  $4  million  supplemental 
Schedule  A  allowable  provided  in  new 
§  507(a) (2). 

(a)  Order  of  reduction.  Amended 
§  1003  provides  the  following  clarifica¬ 
tions  in  the  order  of  reduction  of 
allowables: 

(i)  Unless  the  repayment  is  of  a  for¬ 
eign  air  transport  borrowing,  Subpart  M 
allowables  are  reduced  after  all  possible 
reductions  have  been  made  to  Subpart 
E  allowables  for  the  year.  See  §  1003(c) 

(1)  and  (4)  and  Example  14  below. 

(ii)  The  §  506  incremental  earnings 
allowable  is  the  last  of  the  Subpart  E 
allowables  to  be  reduced.  See  8  1003(c) 

(2)  and  Example  19  below. 

(iii)  The  reduction  order  is  specified 
for  all  allowables  available  in  Schedule 
C.  The  positive  direct  investment  allow¬ 
ables  In  Schedule  C  (8  504  (a)  and  (c) 
or  (b) ,  (d)  (3)  and  (f )  (3)  (i) )  are  re¬ 
duced  before  the  reinvested  earnings 
allowables  (8  504  (e)  and  (f)(3)(ii)). 
See  8  1003(c)  (3)  and  Example  15 
below. 

Example  14.  In  1970  DI’s  1  504(b)  earnings 
allowable  Is  $600,000  In  Schedule  C,  $1  mil¬ 
lion  In  Schedule  B  and  zero  In  Schedule  A. 
DI’s  {  1302  (8ubpart  M)  foreign  air  transport 
allowable  Is  $700,000.  DI  also  has  a  $200,000 
5  506  Incremental  earnings  allowable.  Dur¬ 
ing  1970  DI  repays  a  long-term  foreign  bor¬ 
rowing,  the  proceeds  of  which  had  been 
expended  In  making  a  transfer  of  capital 
In  the  amount  of  $2,100,000  to  construct  a 
resort  hotel  In  Schedule  B.  Assuming  the  re¬ 
payment  Is  authorized  by  §  1002,  DI  has  In¬ 
curred  a  repayment  charge  of  $2,100,000 
under  {  1003,  which  first  reduces  DI’s  I  504 
(b)  allowable  In  Schedules  B  and  C  to  zero. 
DI’s  }  506  allowable  is  then  reduced  to  zero, 
and  the  Subpart  M  aUowable  Is  reduced  to 
$400,000.  See  5  1003(C)  (1)  and  (2). 

Example  15.  In  1970  DI  elects  5  504(b)  with 
an  allowable  In  Schedule  C  of  $2  million.  DI 
also  has  a  carryforward  from  1969  In  Sched¬ 
ule  C  under  5  504(d)  (3)  of  $300,000  and  a 
reinvested  earnings  allowable  of  $200,000 
under  5  504(f)  (3)  (11)  as  a  result  of  losses 
In  Schedule  C  during  1968.  During  1970  DI 
Incurs  a  repayment  charge  of  $2,400,000  in 
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schedule  C.  After  making  reductions  as  pro¬ 
vided  by  5  1003(c)  (3) .  DI  will  have  left  only 
1100  000  of  the  reinvested  earnings  allow¬ 
able  under  5  504(f)  (3)  (11). 

(b)  Schedule  A  supplemental  allow¬ 
able.  The  new  5  507(a)(2)  $4  million 
supplemental  allowable  in  Schedule  A 
TriU  be  reduced  under  5  1003  only  to  the 
extent  that  the  DI  has  repaid  a  long¬ 
term  foreign  borrowing,  the  proceeds  of 
which  were  expended  in  Schedule  A  or 
were  allocated  to  positive  direct  invest¬ 
ment  in  Schedule  A,  or  to  the  extent 
that  the  DI  has  made  payments  on  a 
guarantee  of  a  Schedule  A  AFN  borrow¬ 
ing  or  to  enable  such  AFN  to  repay  its 
borrowing.  See  5  1003(c)  (5)  and  Exam¬ 
ples  16-20  below.  A  DI  may,  however, 
elect  not  to  have  its  5  507(a)  (2)  Sched¬ 
ule  A  supplemental  allowable  reduced 
in  any  year  by  a  carryforward  from  a 
prior  year  of  its  repayment  charge  under 
{  1003(d)  with  respect  to  Schedule  A. 
The  DI  should  indicate  such  election  on 
Form  FDI-102F  filed  for  the  year  in 
question.  See  5  1003(d).  However,  a  DI 
may  not  make  such  election  with  respect 
to  a  repayment  charge  carried  forward 
,  from  1968. 

A  repayment  charge  attributable  to 
Schedule  A  will  reduce  the  $4  million 
Schedule  A  supplemental  allowable  of 
5  507(a)  (2)  before  reducing  the  basic  $1 
minion  allowable  of  5  507(a)(1).  If  DI 
makes  the  election  under  5  1003(d),  the 
repayment  charge  will  reduce  only  the 
$1  million  allowable  of  5  507(a)  (1). 

Since  the  5  507(a)  (2)  supplemental 
allowable  may  not  in  fact  be  reduced  in 
all  cases  by  a  repayment  charge,  5  1003 
(d)  has  been  amended  to  provide  that 
the  amount  of  the  reductions  in  allow¬ 
ables  in  each  year  (rather  than  the 
aggregate  amount  of  allowables)  shall 
determine  the  extent  *o  which  the  repay¬ 
ment  charge  will  be  carried  over  to  suc¬ 
ceeding  years. 

Example  16.  DI  elects  I  507  for  1970  and 
transfers  $10  mllUon  to  Its  Schedule  A  AFN 
to  enable  It  to  repay  a  borrowing,  as  au¬ 
thorized  by  {  1002(a) .  The  repayment  charge 
of  $10  million  will  reduce  DI’s  allowable  in 
Schedule  A  under  {  507(a)(2)  to  zero.  See 
i  1003(c)  (5)  (1) .  The  remaining  $6  million  of 
the  repayment  charge  will  then  reduce  the 
1507(a)(1)  allowable  In  Schedules  B/C  to 
zero,  and  there  will  be  a  carryforward  charge 
of  $5  million  to  1971.  In  1971  DI  may  elect 
under  {  1003(d)  not  to  have  Its  {  507(a)(2) 
allowable  reduced.  DI’s  I  507(a)  (1)  allowable 
will  be  reduced  to  zero,  and  DI  will  also  have 
a  $4  million  carryforward  of  the  repayment 
charge  to  1972,  at  which  time  DI  may  again 
elect  under  |  1003(d)  not  to  have  Its  Sched¬ 
ule  A  supplemental  allowable  reduced.  The 
1  1003(d)  election  Is  not  available  In  the 
year  the  repayment  charge  Is  first  Incurred. 

Example  17.  DI  elects  {  607  for  1970  and 
transfers  $5  million  to  Its  Schedule  C  AFN  to 
enable  It  to  repay  a  borrowing.  The  repay¬ 
ment  charge  will  reduce  DI's  $1  million  allow¬ 
able  under  {  507(a)  (1)  to  zero  In  1970  and  In 
each  of  the  4  succeeding  years.  The  {  507(a) 
(3)  Schedule  A  supplemental  allowable  will 
not  be  reduced  In  this  case. 

Example  18.  DI  elected  {  504(a)  during 
1969  with  allowables  of  $1  million  In  Sched¬ 
ule  A  and  $1  million  In  Schedule  B.  In  1969 
DI  made  $7  million  of  positive  direct  Invest¬ 
ment  In  Schedule  A  and  $5  million  In  Sched¬ 
ule  B,  calculated  as  provided  by  {  306(a) .  To 
comply  with  the  regulations,  DI  made  a 


long-term  foreign  borrowing  of  $10  million 
and  allocated  $6  million  of  proceeds  to 
Schedule  A  and  the  remaining  $4  million 
to  Schedule  B  under  1306(e).  In  1970  DI 
elects  1 507  and  repays  $5  million  of  the 
borrowing.  DI  thuB  Incurs  a  repayment 
charge  of  $3  million  In  Schedule  A  and  $2 
million  In  Schedule  B,  apportioned  as  pro¬ 
vided  by  {312(a)(7).  Under  {  1003,  DI’s 
allowable  under  {  507(a)  (2)  In  Schedule  A  Is 
reduced  to  $1  million  by  the  $3  million 
attributable  to  Schedule  A.  The  $2  million 
attributable  to  Schedule  B  reduces  the 
{  507(a)(1)  allowable  to  zero  In  1970  and 
again  In  1971. 

Example  19.  For  1970  DI  elects  {  507  and 
also  has  an  Incremental  earnings  allowable 
of  $200,000  under  {  506.  DI  has  a  repayment 
charge  of  $5,100,000  in  Schedule  A.  Under 
{  1003,  the  $4  million  allowable  in  Schedule 
A  Is  reduced  to  zero;  then  the  $1  million 
allowable  in  Schedules  B  and  C  Is  reduced  to 
zero.  The  {  606  allowable  Is  then  reduced  to 
$100,000. 

Example  20.  DI  elected  {  503  for  1969  and 
reported  on  Form  FDI-102/102F  for  the  year 
as  follows  ($000  omitted) : 


Line  11  (Reinvested  earnings) _ 2,000 

Line  12  (Transfers  of  capital) _ 3,000 

Line  13  (Use  of  proceeds) _ 4,000 

Line  15  (Program  direct 

Investment)  _  1, 000 , 


In  section  VIII  (Use  of  proceeds)  of  Form 
FDI— 102/102F,  DI  reported  as  follows: 

Line  40  (Expenditure  of  proceeds) _ 1,000 

Line  41  (Allocation  of  proceeds  un¬ 
der  {  306(e) ) _ 3,000 

The  proceeds  expended  as  reported  on  Line 
40  were  from  the  same  borrowing  as  that 
allocated  under  {  306(e).  The  expenditures 
were:  Schedule  A — $850,000,  and  Schedule 
C— $150,000. 

In  1970  DI  elects  {  507  and  repays  $2  mil¬ 
lion  of  the  borrowing.  DI  must  first  appor¬ 
tion  the  1969  {306(e)  deduction  (Line  41) 
to  each  scheduled  area.  In  accordance  with 
new  {  306(e)(3).  See  discussion  and  ex¬ 
amples  In  section  9  of  this  notice.  Assume 
that  DI  recalculates  positive  direct  Invest¬ 
ment  under  {  306(a)  (which  must  Include 
the  effect  of  deductions  under  {313(d)(1) 
for  expended  proceeds)  and  apportions  the 
{  306(e)  deduction  as  follows  ($000  omitted) : 


Scheduled  area 

A 

B 

C 

(a)  Direct  investment  under 

5  306(a) . 

(b)  Proportionate  share _ 

(c)  Share  of  {  306(e)  deduction.. 

1,000 

26% 

760 

2,000 

80% 

1,600 

1,000 

26% 

760 

Therefore,  DI’s  total  deductions  under  {{  306 
(e)  and  313(d)(1)  In  1969  for  purposes  of 
{312(a)(7)  are:  Schedule  A— $1,600,000; 
Schedule  B — $1,500,000;  and  Schedule  C — 
$900,000. 

Consequently,  DI’s  repayment  of  $2  million 
In  1970  will  be  charged  as  follows:  Schedule 
A  (40%) — $800,000;  Schedules  B  and  C 
(60%)— $1,200,000.  Under  {  1003,  DI’s  {507 
(a)  (2)  Schedule  A  allowable  will  be  reduced 
by  $800,000,  and  the  { 507(a)  (1)  allowable 
will  be  reduced  to  zero  with  a  carryforward 
to  1971  of  a  $200,000  charge  against  the 
{507(a)(1)  allowable. 

9.  Section  306(e)  (3)  schedular  appor¬ 
tionment  of  deductions.  New  5  306(e)  (3) 
has  been  added  to  provide  for  the  sched¬ 
ular  apportionment  of  deductions  for 
allocations  of  borrowings  to  positive  di¬ 
rect  investment  calculated  on  a  world¬ 
wide  basis  under  5  503  or  calculated  on 
a  combined  schedular  basis  under  §  507 
as  to  Schedules  B  and  C.  Section  306(e) 


(3)  will  be  applicable  only  if  the  DI 
elects  a  schedular  allowable  and  in  the 
same  year  incurs  a  repayment  charge  or 
makes  a  reallocation  with  respect  to  a 
borrowing  previously  allocated  to  world¬ 
wide  or  combined  schedular  investment. 
For  example,  if  the  DI  takes  a  §  306(e) 
deduction  from  worldwide  positive  direct 
investment  under  5  503  and  then  re¬ 
pays  the  borrowing  in  a  year  in  which 
§  504  or  8  507  is  elected,  the  repay¬ 
ment  charge  to  each  scheduled  area 
for  purposes  of  8  312(a)  (7)  is  established 
by  8  306(e)(3);  and  similarly  for  bor¬ 
rowings  allocated  to  combined  Schedules 
B/C  under  8  507  that  are  subsequently 
repaid  in  a  year  of  electing  8  504.  Sched¬ 
ular  apportionment  of  an  aggregate  de¬ 
duction  must  also  be  made  under  8  306 
(e)  (3)  if  the  DI  intends  subsequently  to 
reallocate  between  scheduled  areas. 

The  rule  of  8  306(e)  (3)  does  not  apply 
to  a  deduction  under  8  313(d)  (1),  which 
is  recognized  in  the  scheduled  area  where 
the  transfer  of  capital  was  made  with 
available  proceeds. 

(a)  Recalculation  of  worldwide  posi¬ 
tive  direct  investment  under  8  503  and 
combined  Schedules  B/C  positive  direct 
investment  under  8  507.  Section  306(e) 
(3)  deems  a  8  306(e)  deduction  to  have 
been  made  in  proportion  to  the  amount 
of  positive  direct  investment  in  each 
scheduled  area  (negative  direct  invest¬ 
ment  being  treated  as  zero  for  this  pur¬ 
pose).  DI  should,  therefore,  recalculate 
direct  investment  for  each  schedule,  tak¬ 
ing  into  account  all  interschedular  trans¬ 
fers  (8  505),  dividends  and  profit  remit¬ 
tances.  Treatment  of  aggregate  annual 
losses  (former  8  503(b) )  in  recalculating 
1969  direct  investment  by  scheduled  area 
is  discussed  in  paragraph  (c)  below. 

Example  21.  DI  elected  {  503  for  1969  and 
made  positive  direct  Investment  worldwide 
of  $2  million.  To  comply  with  the  regula¬ 
tions,  DI  made  a  long-term  foreign  borrowing 
of  $1  million  and  allocated  the  proceeds  to 
positive  direct  Investment,  under  { 306 
(e)(1). 

Assume  that  DI  recalculates  1969  direct 
Investment  by  scheduled  area  as  follows 
($000  omitted) : 


Scheduled  area 

A 

B 

c 

_  1,000 

(500) 

1,500 

Proportionate  amount . 

....  40% 

0% 

60% 

DI’s  deduction  under  {  306(e)  (1)  Is  deemed 
by  §  306(e)  (3)  to  have  been  made  as  follows: 
Schedule  A— $400,000  ($1,000,000X40%); 
Schedule  B — 0;  and  Schedule  C — $600,000 
($1,000,000  X  60%). 

Complete  or  partial  repayment  of  the  bor¬ 
rowing  wlU  be  charged  under  {  312(a)  (7)  to 
each  scheduled  area  In  the  same  proportions 
(Schedule  A — 40%;  Schedule  B — 0%;  and 
Schedule  C — 60%).  The  DI  may  also  reallo¬ 
cate  to  other  scheduled  areas  on  the  basis 
of  the  amounts  apportioned  to  each  area 
under  {306(e)(3), 

Example  22.  Same  facts  as  In  Example  21. 
For  1970  DI  elects  {  507  and  makes  positive 
direct  Investment  of  $1,200,000  In  Schedules 
B/C,  consisting  of  $480,000  (40%)  In  Sched¬ 
ule  B  and  $720,000  (60% )  In  Schedule  C.  DI 
reallocates  under  {203(d)(3)  to  Schedules 
B/C  $200,000  of  the  $400,000  deemed  allocated 
to  Schedule  A  In  1969.  The  reallocation  to 
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combined  positive  direct  investment  in 
Schedules  B/C  under  §  203(d)  (3)  is  deemed 
by  §  306(e)  (3)  to  have  been  made  as  follows: 
Schedule  B  (40%) — $80,000;  and  Schedule  C 
(60%)— $120,000. 

In  1971  DI  elects  §  504  and  repays  the 
borrowing  in  full.  For  purposes  of  §  312(a) 
(7),  deductions  in  each  area  are  as  follows: 
Schedule  A — $200,000  ($400,000  deemed  allo¬ 
cated  in  1969  less  $200,000  reallocated  In 
1970);  Schedule  B — $80,000  ($80,000  deemed 
allocated  in  1970) ;  and  Schedule  C — $720,000 
($600,000  deemed  allocated  In  1969  plus 
$120,000  deemed  allocated  in  1970).  Transfers 
of  capital  under  §  312(a)  (7)  on  account  of 
the  repayment  will  be  charged  to  each  area 
in  the  same  amounts. 

(b)  Relation  to  §  313(d)(1)  deduc¬ 
tions.  If  the  DI  also  expended  proceeds  of 
the  borrowing  in  making  a  transfer  of 
capital,  the  §  313(d)  (1)  deduction  will  be 
recognized  in  the  scheduled  area  where 
the  transfer  of  capital  was  made,  in  ad¬ 
dition  to  deductions  deemed  made  in  such 
area  by  §  306(e)  (3) ,  as  illustrated  by  the 
following  example: 

Example  23.  DI  elected  §  503  in  1969.  Dur¬ 
ing  1969  DI  borrowed  $1,500,000  and  expended 
$500,000  in  making  transfers  of  capital  to 
Schedule  A,  taking  a  deduction  therefor 
under  §  313(d)  (1).  DI  also  transferred  $500,- 
000  each  to  Schedules  A  and  B  and  $1  million 
to  Schedule  C.  To  comply  with  the  regula¬ 
tions,  DI  allocated  the  $1  mUlion  of  remain¬ 
ing  available  proceeds  to  worldwide  positive 
direct  investment,  taking  a  deduction  under 
1  306(e)(1).  DI's  total  deductions  for  pur¬ 
poses  of  §  312(a)  (7)  are:  Schedule  A — 
$750,000;  Schedule  B — $250,000;  and  Sched¬ 
ule  C — $500,000,  computed  as  follows  ($000 
omitted) : 


" 

Scheduled  area 

A 

B 

C 

(a)  Net  transfer  of  capital  _ 

(b)  Less  §  313(d)(1)  deduction.. 

1,000 

500 

500 

0 

1,000 

0 

(c)  Positive  direct  Investment 
under  §  306(a) _ _ 

500 

500 
(')  - 

1,000 

(e)  |  306(e)(1)  deduction  ap¬ 
portioned  under  §  306(e)(3) 
on  basis  of  line  (c) . 

250 

'  250 

500 

(f)  Total  deductions  (Lines 
(b)  and  (e)) . 

750 

250 

500 

*  1,000  worldwide. 

Complete  or  partial  repayment  of  the  bor¬ 
rowing  in  a  subsequent  year  will  be  charged 
as  follows  if  S  504  is  elected:  Schedule  A — 
50%;  Schedule  B — 16%%;  and  Schedule  C — 
33  %  % .  If  5  507  Is  elected,  the  apportionment 
of  the  transfer  of  capital  would  be:  Sched¬ 
ule  A — 50%;  Schedules  B  and,  C — 50%. 

Note,  however,  that  if  the  $500,000  deduc¬ 
tion  taken  under  §  313(d)(1)  had  been  on 
account  of  a  separate  borrowing,  repayments 
of  that  borrowing  would  be  charged  in  full 
to  Schedule  A;  and  repayments  of  the  bor¬ 
rowing  allocated  under  §  306(e)  would  be 
charged  only  on  the  basis  of  the  {  306(e) 
deductions  as  shown  on  line  (e)  of  the  above 
table  (i.e..  Schedule  A — 25%;  Schedule  B — 
25%;  and  Schedule  C — 50%).  An  allocation 
under  §  203(d)  (2)  would  be  made  on  the  basis 
of  the  amount  shown  on  line  (b)  of  the  table 
and  reallocations  under  {203(d)  (2)  or  (3) 
on  the  basis  of  line  (e) . 

(c)  Treatment  of  aggregate  annual 
losses  in  recalculating  1969  direct  invest¬ 
ment  under  §  503  by  scheduled  area.  Sec¬ 


tion  503(b)  in  effect  for  1969  required 
DIs  to  disregard  aggregate  annual  losses 
in  calculating  worldwide  direct  invest¬ 
ment  under  the  $1  million  minimum  al¬ 
lowable:  i.e.,  the  amount  of  such  losses 
was  to  be  added  back  to  aggregate  direct 
investment  for  all  scheduled  areas  cal¬ 
culated  in  accordance  with  §  306.  See 
1969  General  Bulletin  §  B503-3(ii) .  In  re¬ 
calculating  1969  positive  direct  invest¬ 
ment  for  purposes  of  §'  306(e)  (3)  the  ef¬ 
fect  of  the  §  503(b)  adjustment  must  be 
apportioned  for  each  scheduled  area.  If 
a  DI  had  aggregate  annual  losses  for  pur¬ 
poses  of  §  503(b)  in  1969,  direct  invest¬ 
ment  should  first  be  calculated  for  each 
scheduled  area  pursuant  to  §  306(a) ,  tak¬ 
ing  all  losses  into  account.  Then  the  DI 
should  add  to  direct  investment  in  each 
scheduled  area  in  which  annual  earnings 
(§  504(b)  (4) )  were  negative  such  sched¬ 
uled  area’s  share  of  aggregate  annual 
losses,  to  be  determined  by  multiplying 
aggregate  annual  losses  by  a  fraction,  the 
numerator  of  which  is  such  area’s  nega¬ 
tive  annual  earnings  under  §  504(b)  (4) 
and  the  denominator  of  which  is  the  sum 
of  negative  annual  earnings  for  all  areas 
where  annual  earnings  were  negative. 
See  line  (d)  of  the  table  in  Example  25 
below. 

Example  24.  DI  elected  {  503  for  1969.  DI 
had  only  incorporated  AFNs  In  Schedules  A 
and  B.  DI  transferred  $500,000  to  Schedule 
A,  where  its  AFNs  earned  $500,000;  and  DI 
transferred  $1  million  to  Schedule  B,  where 
Its  AFNs  had  losses  of  $1  million.  No  divi¬ 
dends  were  paid.  DI  had  aggregate  annual 
losses  of  $500,000  and  positive  direct  invest¬ 
ment  worldwide  under  §  503  of  $1,500,000, 
calculated  as  follows  ($000  omitted) : 


Scheduled  area 

A 

B 

Worldwide 

Reinvested  earnings . 

Net  transfer  of  capital. . . 

Positive  direct  investment 

under  §  306 _ _ 

Add  back  aggregate  annual 
losses . . . . 

.  500  (1,000) 

.  500  1,000 

.  1,000  0 

(500) 

1,600 

1,000 

500 

Positive  direct  investment 
under  {  603 . 

1,500 

For  purposes  of  the  schedular  recomputa¬ 
tion,  aggregate  annual  losses  are  added  to 
direct  investment  in  the  area  where  annual 
earnings  were  negative  (Schedule  B)  in  pro¬ 
portion  to  such  area’s  share  of  all  negative 
annual  earnings  (Schedule  B — 100% ) .  There¬ 
fore,  DI’s  {306(e)(1)  deduction  will  be  ap¬ 
portioned  on  the  basis  of  $1  million  positive 
direct  investment  in  Schedule  A  and  $500,000 
positive  direct  investment  in  Schedule  B. 

Example  25.  DI  elected  {  503  in  1969.  DI 
had  only  Incorporated  AFNs  in  Schedules  A 
and  B  and  unincorporated  AFNs  in  Schedule 
C.  DI  made  transfers  of  capital  of  $1  million 
to  its  AFNs  in  Schedule  A  and  $3  million  to 
its  AFNs  in  Schedule  B.  DI’s  AFNs  in  Sched¬ 
ule  A  earned  $500,000;  the  Schedule  B  AFNs 
lost  $600,000,  and  the  Schedule  C  AFNs  lost 
$400,000  but  had  an  increase  in  net  assets  of 
$100,000.  DI’s  aggregate  annual  losses  under 
{  503(b) ,  therefore,  were  $500,000.  There  were 
no  dividends  or  profit  remittances.  DI's 
worldwide  positive  direct  Investment  was 
$4,500,000. 

The  following  table  Illustrates  the  re¬ 
calculation  by  scheduled  area  of  1969  direct 
investment  ($000  omitted ) : 


Scheduled  area 


A 

B 

C  ~ 

(a)  Reinvested  earnings . 

(b)  Net  transfer  of  capital . 

(c)  Direct  investment  under 

500 

(600) 

' 

1,000 

3,000 

100 

5  306(a) - - - - 

(d)  Adjustment  for  aggregate 
annual  losses  for  purposes  of 

1,500 

2,400 

100 

§  306(e)(3).... . 

(e)  Direct  investment  for  pur- 

0 

■300 

•200 

poses  of  §  306(e)(3) . . 

1,500 

2,700 

300 

1  500X600-5-1,000  =  300. 

2  500X400 -Hi, 000 =200. 

A  deduction  made  under  §  306(e),  then, 
is  deemed  apportioned  to  the  scheduled  areas 
as  follows:  %  to  Schedule  A;  %  to  Schedule 
B;  and  Vis  to  Schedule  C. 

(d)  Apportionment  by  other  methods. 
If  a  DI  is  unable  to  recompute  direct 
investment  by  scheduled  area,  the  Office 
may,  upon  application,  permit  deduc¬ 
tions  to  be  apportioned  on  some  other 
reasonable  basis. 

10.  Miscellaneous  amendments.  A 
number  of  miscellaneous  technical 
amendments  that  are  not  discussed  else¬ 
where  in  this  notice  have  been  made  in 
the  following  sections:  §§  203,  301,  302, 
312,  503,  and  601.  These  amendments  are 
as  follows: 

Section  203  (c)  and  (d)(1)  have  been 
amended  to  incorporate  the  $25,000  de 
minimis  exemptions  to  those  provisions 
contained  in  §  203(e),  which  has  been 
revoked.  Paragraph  (c)  of  §  301  has  been 
revoked,  being  obsolete,  and  §  302(a)  has 
been  amended  to  conform  to  the  change 
in  §  301. 

Section  312(c)(1)  has  been  amended 
by  adding  a  provision  (new  subdivision 
(ii) )  relating  to  merger,  consolidation 
or  other  reorganization  among  DIs.  New 
§  312(c)  (1)  (ii)  provides,  in  effect,  that 
if  two  or  more  DTs  merge  or  otherwise 
reorganize,  any  transfer  among  them  of 
interests  in  AFNs  will  be  treated  in  the 
same  manner  as  acquisitions  described 
in  §  312(c)  (1)  (i)  (former  §312(0(1)). 
In  other  words,  no  transfers  of  capital 
will  occur,  but  there  will  be  an  allocation 
of  direct  investment  items,  and  revised 
reports  will  be  required. 

In  addition,  the  provisions  of  former 
§  312(c)(1),  now  contained  in  §  312(c) 
(l)(i),  have  been  amended  to  provide 
that  the  attribution  of  §§  313(d)  (1),  306 
(e),  and  203(d)  (2)  and  (3)  deductions 
will  depend  upon  whether  or  not  the 
acquiring  DI  assumes  the  obligation  to 
repay  the  underlying  borrowing  for 
which  the  deductions  were  made. 

Section  503(c)  has  been  amended  to 
include  reference  to  §  504(e)  and  §  1302. 

Section  601  has  been  amended*  to  in¬ 
crease  the  required  retention  period  for 
certain  records  of  transactions  between 
a  DI  and  its  AFNs.  Records  as  to  trans¬ 
actions  concerning  which  information  is 
required  in  any  report  that  must  be  sub¬ 
mitted  to  the  Office  must  now  be  retained 
for  at  least  3  years  after  the  date  of  the 
report  relating  to  or  containing  infor¬ 
mation  concerning  the  transaction.  It  is 
also  provided  that  records  of  DI-AFN 
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transactions  that  are  not  reportable 
must  be  retained  for  at  least  3  years 
after  the  date  of  filing  the  annual  report 
for  the  year  in  which  such  transaction 
occurred. 

11.  Effect  on  1969  General  Bulletin. 
The  1969  General  Bulletin  published  in 
the  Federal  Register  on  November  5, 
1969  (  34  P.R.  No.  213)  interprets  the 
regulations  as  in  effect  for  1969,  and  will 
continue  to  do  so  for  1970  to  the  extent 
not  affected  by  these  amendnjents. 
Therefore,  the  1969  General  Bulletin 
must  be  used  with  care  in  1970. 

The  text  of  the  amendments  is  as 
follows: 

1.  Paragraph  (e)  of  §  1000.203  is  re¬ 
voked,  and  §  1000.203  (c)  and  (d)  (1)  are 
revised  to  read  as  follows: 

§1000.203  Liquid  foreign  balances. 

•  •  •  •  • 

(c)  Each  direct  investor  is  hereby  re¬ 
quired  to  limit  the  amount  of  liquid 
foreign  balances  held  at  the  end  of  any 
month  (other  than  those  that  are 
Canadian  foreign  balances,  as  defined  in 
§  1000.1105(a),  or  are  available  proceeds, 
as  defined  in  5  1000.324(d))  to  the 
greater  of  (1)  the  average  end-of-month 
amounts  of  such  balances  held  by  such 
direct  investor  during  1965  and  1966 
(whether  or  not  a  direct  investor  at  that 
time)  or  (2)  $25,000. 

(d)  (1)  A  direct  investor  which  holds 
available  proceeds,  as  defined  in  §  1000.- 
324(d),  in  excess  of  $25,000  in  the  form 
of  foreign  balances  or  in  the  form  of 
securities  (including  debt  obligations, 
equity  interests  and  any  other  type  of 
investment  contract)  of  foreign  na¬ 
tionals  or  in  the  form  of  any  other  for¬ 
eign  property  as  of  the  end  of  any  year 
commencing  with  the  year  1969  shall  be 
prohibited  from  making  a  positive  net 
transfer  of  capital  to  any  scheduled  area 
for  such  year,  but  only  to  the  extent 
such  positive  net  transfer  of  capital  re¬ 
sults  in  positive  direct  investment  in 
such  scheduled  area  for  such  year  that  is 
not  authorized  by  5  1000.1002:  Provided, 
That  this  subparagraph  shall  not  apply 
to  a  direct  investor  which  elects  to  be 
governed  for  such  year  by  §  1000.503  or 
51000.507:  And  provided  further.  That 
for  purposes  of  this  subparagraph,  allo¬ 
cations  to  positive  direct  investment 
under  {  1000.306(e)  or  subparagraph  (2) 
of  this  paragraph  and  reallocations  un¬ 
der  subparagraph  (3)  of  this  paragraph 
shall  be  deemed  to  reduce  any  positive 
net  transfer  of  capital  to  a  scheduled 
area  and  thereafter  to  reduce  any  re¬ 
invested  earnings  in  such  scheduled  area. 

•  •  *  •  • 

(e)  [Revoked] 

2.  Section  1000.301  is  amended  to 
revoke  paragraph  (c)  of  that  section. 

5  1000.301  Foreign  country. 

•  •  •  •  * 

(c)  [Revoked] 

3.  Section  1000.302(a)  is  revised  to 
read  as  follows: 

§  1 000.302  Foreign  national. 

(a)  The  term  “foreign  national” 
“wans  a  foreign  country  (as  defined  in 


§  1000.301)  and  any  person  which  is  not 
a  person  within  the  United  States  (as 
defined  in  5  1000.322),  including  a  cor¬ 
poration  or  partnership  organized  under 
the  laws  of  a  foreign  country  (as  defined 
in  §  1000.304(a)(1)(D),  a  business  ven¬ 
ture  conducted  within  a  foreign  country 
(as  defined  in  §  1000.394(a)(1)  (ii)  and 
(iii) ) ,  and  a  foreign  bank  (as  defined  in 
§  1000.317(b)). 

*  *  •  *  * 

4.  A  new  subparagraph  (3)  is  added  to 
§  1000.306(e)  to  read  as  follows: 

§  1000.306  Positive  and  negative  direct 

investment. 

•  •  *  *  * 

(e)  *  *  • 

( 3 )  A  deduction  made  pursuant  to  sub¬ 
paragraph  (1)  of  this  paragraph  from 
positive  direct  investment  in  all  sched¬ 
uled  areas  by  a  direct  investor  electing 
to  be  governed  by  §  1000.503  for  any  year, 
commencing  with  the  year  1969,  shall  be 
deemed  to  have  been  made  in  each  sched¬ 
uled  area  in  the  same  proportions  as  the 
amount  of  positive  direct  investment 
(calculated  as  provided  in  paragraph  (a) 
of  this  section  and,  in  the  case  of  positive 
direct  investment  in  the  year  1969,  dis¬ 
regarding  each  scheduled  area’s  propor¬ 
tionate  share  of  aggregate  annual  losses, 
as  defined  in  §  1000.503(b)  in  effect  for 
the  year  1969)  in  such  scheduled  area 
during  such  year.  A  deduction  made  pur¬ 
suant  to  subparagraph  (1)  of  this  para¬ 
graph  or  §  1000.203(d)  (2)  or  (3)  from 
positive  direct  investment  in  Schedules 
B  and  C  by  a  direct  investor  electing  to 
be  governed  by  5  1000.507  for  any  year, 
commencing  with  the  year  1970,  shall  be 
deemed  to  have  been  made  in  each  such 
scheduled  area  in  the  same  proportions 
as  the  amount  of  positive  direct  invest¬ 
ment  (calculated  as  provided  in  para¬ 
graph  (a)  of  this  section)  made  by  the 
direct  investor  in  such  scheduled  area 
during  such  year.  The  Secretary  may, 
upon  application  pursuant  to  §  1000.801, 
permit  a  direct  investor  to  apportion 
such  deductions  in  some  other  manner 
reasonably  reflecting  the  direct  investor’s 
interests  in  each  scheduled  area  during 
such  year. 

5.  Section  1000.312(c)  (1)  is  revised  to 
read  as  follows: 

§  1000.312  Transfers  of  capital. 

*  *  *  *  * 

(c)  •  •  • 

(1)  (i)  An  acquisition  by  a  direct  in¬ 
vestor  described  in  paragraph  (a)(1)  of 
this  section  if  the  acquisition  is  from  a 
person  within  the  United  States  acting 
for  its  own  account  and  such  person  is, 
immediately  prior  to  the  time  of  acqui¬ 
sition,  a  direct  investor  in  the  affiliated 
foreign  national.  On  and  after  June  10, 
1969,  if  the  acquisition  is  of  an  equity 
interest,  the  direct  investment  made  by 
the  divesting  direct  investor  in  the  affil¬ 
iated  foreign  national  in  the  year  of  the 
acquisition  and  during  the  years  1965 
and  1966  shall  be  deemed  to  have  been 
made  by  the  acquiring  direct  investor 
(except  that  the  provisions  of  §  1000.203 
(d)  (2)  and  (3),  5  1000.306(e)  and 

S  1000.313(d)  (1)  shall  be  disregarded  in 


calculating  such  direct  investment,  un¬ 
less  the  acquiring  direct  investor  shall 
have  assumed  the  obligation  to  repay 
the  long-term  foreign  borrowing  in  con¬ 
nection  with  which  the  deductions  under 
such  sections  were  made),  and  the  di¬ 
vesting  direct  investor’s  share  in  earn¬ 
ings  or  losses  in  the  affiliated  foreign 
national  prior  to  the  acquisition  for 
purposes  of  determining  annual  earn¬ 
ings,  total  earnings,  and  reinvested 
earnings  under  5  1000.504  (a)  (3)  (ii)  and 
(b)  (4)  shall  be  deemed  attributable  to 
the  acquiring  direct  investor:  Provided, 
That  only  that  portion  of  such  direct 
investment  and  share  in  earnings  or 
losses  reasonably  allocable  to  the  inter¬ 
est  acquired  shall  be  deemed  to  have  been 
made  by  or  attributed  to  the  acquiring 
direct  investor:  And  provided  further. 
That  revised  Forms  FDI-101,  and  re¬ 
vised  Forms  FDI-102F  for  the  year  pre¬ 
ceding  the  year  in  which  the  acquisition 
occurs,  are  filed  by  the  acquiring  and 
divesting  direct  investors  on  or  before 
the  end  of  the  month  following  the  close 
of  the  calendar  quarter  during  which  the 
acquisition  occurs.  Any  direct  invest¬ 
ment,  or  share  in  earnings  or  losses, 
deemed  made  by  or  attributed  to  an  ac¬ 
quiring  direct  investor  under  this  sub- 
paragraph  shall  be  excluded  in  the 
computation  of  direct  investment  or 
earnings  or  losses  of  the  divesting  direct 
investor. 

(ii)  The  provisions  of  subdivision  (i) 
of  this  subparagraph  shall  apply  to  an 
acquisition  as  described  in  such  subdivi¬ 
sion  which  occurs  in  connection  with  or 
as  a  result  of  any  combination  (by 
merger,  consolidation,  reorganization,  or 
otherwise)  of  two  or  more  direct  inves¬ 
tors,  in  which  case  the  surviving  direct 
investor  shall  be  deemed  an  acquiring 
direct  investor  and  any  other  direct  in¬ 
vestor  involved  in  the  combination  shall 
be  deemed  a  divesting  direct  investor. 

*  *  •  •  • 

6.  Section  1000.319(b)  is  amended  to 
read  as  follows: 

§  1000.319  Schedule  A,  B,  and  C  coun¬ 
tries. 

*  *  *  •  • 

(b)  Schedule  B  countries  are  such 
other  foreign  countries  as  the  Secretary 
may  determine  to  he  developed  countries 
in  which  a  high  level  of  capital  inflow  is 
essential  for  the  maintenance  of  eco¬ 
nomic  growth  and  financial  stability, 
and  where  those  requirements  cannot 
be  adequately  met  from  non-U.S. 
sources.  The  following  countries  are 
hereby  determined  to  fall  in  this  cate¬ 
gory:  Abu  Dhabi,  Australia,  The  Ba¬ 
hamas,  Bahrain,  Bermuda,  Canada, 
Hong  Kong,  Iran,  Iraq,  Ireland,  Japan, 
Kuwait,  Kuwait-Saudi  Arabia  Neutral 
Zone,  Libya,  New  Zealand,  Qatar,  Saudi 
Arabia,  the  United  Kingdom,  and,  com¬ 
mencing  with  the  year  1970,  Spain. 

*  •  *  *  * 

7.  Paragraph  (a)  and  subparagraphs 
(3)  and  (4)  of  paragraph  (a)  of 
5  1000.502  are  revised,  and  new  para¬ 
graphs  (c)  and  (d)  are  added  to  that 
section,  to  read  as  follows: 
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§  1000.502  Elections  >vitli  respect  to 
§§  1000.503, 1000.504  and  1000.507. 

(a)  A  direct  investor  shall  elect  for 
each  year,  commencing  with  the  year 
1970,  to  be  governed  by  the  provisions  of 

***** 

(3)  Section  1000.504(b),  or 

(4)  Section  1000.507. 
***** 

(fc)  A  direct  investor  that  elects  to  be 
governed  by  the  provisions  of  §  1000.507 
for  any  year  may  not  in  the  immediately 
following  year  elect  to  be  governed  by 
the  provisions  of  section  1000.503  with¬ 
out  obtaining  prior  permission  of  the 
Secretary. 

(d)  A  direct  investor  that  elects  to  be 
governed  by  the  provisions  of  §  1000.503 
for  any  year,  commencing  with  the  year 
1970,  may  not  in  the  immediately  fol¬ 
lowing  year  elect  to  be  governed  by  the 
provisions  of  section  1000.507  without 
obtaining  prior  permission  of  the 
Secretary. 

8.  Paragraph  (b)  of  §  1000.503  is  re¬ 
voked,  and  paragraph  (c)  of  that  section 
is  revised,  to  read  as  follows: 

§  1000.503  Positive  direct  investment 
not  exceeding  $1,000,000;  mini¬ 
mum  allowable. 

*  *  *  *  * 

(b)  [Revoked] 

(c)  If  a  direct  investor  elects  to  make 
positive  direct  investment  during  any 
year  commencing  with  the  year  1969  as 
authorized  under  this  section,  no  positive 
direct  investment  shall  be  authorized  in 
such  year  under  §  1000.504  and  any  posi¬ 
tive  direct  investment  which  would 
otherwise  have  been  authorized  in  such 
year  under  §  1000.504  (d),  (e),  or  (f)  or 
§  1000.1302  shall,  notwithstanding  those 
provisions,  not  be  authorized  in  such 
year  or  succeeding  years. 

•  •  •  *  * 

9.  Section  1000.504(a)  (3)  is  amended 
to  read  as  follows: 

§  1000.504  Authorized  positive  direct 
investment  in  scheduled  areas;  sched- 
ular  allowables. 

(a)  •  *  * 

(3)  In  Schedule  C,  in  an  amount  not 
exceeding  35  percent  of  the  average  of 
direct  investment  by  the  direct  investor 
in  Schedule  C  during  the  years  1965  and 
1966. 

***** 

10.  Section  1000.506  (a)(4),  (b),  (c), 
and  (d)  are  revised  to  read  as  follows: 

§  1000.506  Additional  authorized  posi¬ 
tive  direct  investment  in  any  one  or 
more  scheduled  areas;  incremental 
earnings  allowable. 

(a)  •  •  * 

(4)  The  term  “incremental  earnings 
allowable”  means,  with  respect  to  each 
year  beginning  with  the  year  1970  in 
which  there  are  incremental  earnings, 
the  amount  by  which  40  percent  of  the 
incremental  earnings  for  such  year  ex¬ 
ceeds  the  greatest  of  the  following  (com¬ 
puted  without  regard  to  the  reduc¬ 
tion  provisions  of  S  1000.1003  or  any 
authorization,  exemption,  ruling,  com- 
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pliance  settlement  or  order,  and 
without  regard  to  any  election  made 
under  §  1000.502(a) ) :  (i)  The  amount 
of  positive  direct  investment  author¬ 
ized  to  vbe  made  by  the  direct  in¬ 
vestor  during  such  year  in  all  scheduled 
areas  under  §  1000.503,  or  (ii)  the 
amount  of  positive  direct  investment,  if 
any,  authorized  to  be  made  by  the  direct 
investor  during  such  year  in  all  scheduled 
areas  under  §  1000.504(a)  (1),  (2),  and 
(3) ,  or  (iii)  the  amount  of  positive  direct 
investment,  if  any,  authorized  to  be  made 
by  the  direct  investor  during  such  year 
in  all  scheduled  areas  under  §  1000.504 

(b)  (1),  (2),  and  (3). 

(b)  For  any  year,  commencing  with 
the  year  1970,  a  direct  investor  that 
elects  under  §  1000.502(a)(1)  may  make 
additional  positive  direct  investment  in 
excess  of  that  authorized  by  §  1000.503 
in  all  scheduled  areas  in  an  aggregate 
amount  not  exceeding  the  direct  inves¬ 
tor’s  incremental  earnings  allowable  for 
such  year. 

(c)  For  any  year,  commencing  with 
the  year  1970,  a  direct  investor  that  elects 
under  §  1000.502(a)  (2)  or  (3)  or  (4)  may 
make  additional  positive  direct  invest¬ 
ment  in  excess  of  that  authorized  by 
§  1000.504  or  §  1000.507  in  any  scheduled 
area  in  an  amount  not  exceeding  the 
direct  investor’s  incremental  earnings 
allowable  for  such  year:  Provided,  That 
the  aggregate  of  positive  direct  invest¬ 
ment  made  pursuant  to  this  paragraph 
in  all  scheduled  areas  shall  not  exceed 
the  incremental  earnings  allowable.  A 
direct  investor  that  elects  §  1000.504  shall 
compute  additional  positive  direct  invest¬ 
ment  made  in  Schedule  C  for  such  year 
■pursuant  to  this  section  in  accordance 

with  §  1000.504(e). 

(d)  If,  during  any  year  commencing 
with  the  year  1970,  the  incremental 
earnings  allowable  authorized  to  a  direct 
investor  exceeds  the  aggregate  of  addi¬ 
tional  positive  direct  investment  made  in 
all  scheduled  areas  pursuant  to  para¬ 
graph  (b)  or  (c)  of  this  sectionr  the 
direct  investor  is  authorized  to  make  ad¬ 
ditional  positive  direct  investment,  dur¬ 
ing  succeeding  years,  in  the  same  manner 
as  provided  in  paragraphs  (b)  and  (c) 
of  this  section,  in  an  aggregate  amount 
not  exceeding  such  excess. 

11.  A  new  §  1000.507  is  added  to  read 
as  follows: 

§  1000.507  Alternative  minimum  and 
Schedule  A  supplemental  allowable. 

(a)  If  for  any  year  commencing  with 
the  year  1970  a  direct  investor  elects  un¬ 
der  §  1000.502(a)(4),  positive  direct  in¬ 
vestment  for  such  year  is  authorized  as 
follows: 

(1)  In  Schedules  B  and  C  in  an  aggre¬ 
gate  amount  not  exceeding  $1  million; 
and 

(2)  In  Schedule  A  in  an  amount  not 
exceeding  $4  million. 

(b)  If  during  any  year  commencing 
with  the  year  1970  the  aggregate  amount 
of  positive  direct  investment  authorized 
to  a  direct  investor  in  Schedules  B  and 
C  under  paragraph  (a)(1)  of  this  sec¬ 
tion  exceeds  the  aggregate  amount  of 
direct  investment  (whether  positive  or 
negative)  made  by  the  direct  investor 


during  such  year  in  Schedules  B  and  C 
the  direct  investor  is  authorized  to  make 
additional  positive  direct  investment  in 
Schedule  A  during  the  same  year  in  an 
aggregate  amount  of  not  more  than  the 
amount  of  such  excess. 

(c)  If  a  direct  investor  elects  to  make 
positive  direct  investment  during  any 
year  commencing  with  the  year  1970  as 
authorized  under  this  section,  no  positive 
direct  investment  shall  be  authorized  in 
such  year  under  I  1000.504  and  any  posi¬ 
tive  direct  investment  which  would  other¬ 
wise  have  been  authorized  in  such  year 
under  §  1000.504  (d),  (e),  or  (f)  0r 
§  1000.1302  shall,  notwithstanding  those 
provisions,  not  be  authorized  in  such 
year  or  succeeding  years. 

12.  Section  1000.601  is  revised  to  read 
as  follows: 


§  1000.601  Records. 


Every  person  subject  to  the  provisions 
of  this  part  shall  keep  in  the  United 
States  a  full  and  accurate  record  of  each 
transaction  engaged  in  by  it  which  is 
subject  to  the  provisions  of  this  part,  re¬ 
gardless  of  whether  such  transaction  is 
effected  pursuant  to  authorization  or 
otherwise,  and  of  every  other  transaction 
between  such  person  and  an  affiliated 
foreign  national.  Such  records  (includ¬ 
ing,  but  not  limited  to,  source  materials, 
journals  or  other  books  of  original  entry, 
ledgers,  financial  statements,  work  pa¬ 
pers,  regardless  of  by  whom  prepared, 
and  minute  books)  shall  be  retained  for 
at  least  3  years  after  the  date  of  the 
filing  of  any  report  relating  to  or  contain¬ 
ing  information  concerning  such  trans¬ 
action,  whether  or  not  the  transaction  is 
individually  identified.  Records  relating 
to  transactions  with  respect  to  which 
there  is  no  reporting  requirement  shall  be 
retained  for  at  least  3  years  after  the 
filing  of  the  annual  report  relating  to  the 
year  in  which  such  transactions  occurred. 

13.  Section  1000.905(b)  (2)  is  revised  to 
read  as  follows: 


§  1000.905  Associated  groups.  I  * 

*  *  *  *  *  I  C 

(b)  *  *  *  i 

(2)  (i)  Notwithstanding  the  provisions  :  ( 

of  §  1000.503,  positive  direct  investment  c 

made  during  any  year,  commencing  with-  j 

the  year  1970,  by  members  of  an  associ-  ( 

ated  group  that  elect  §  1000.503  in  group  j 

affiliated  foreign  nationals  of  the  asso-  f 

dated  group  shall  not  be  authorized  by  \ 

§  1000.503,  unless  the  aggregate  of  direct  ] 

investment  made  during  the  year  by  all  1 

such  members  (being  considered  for  pur-  ( 

poses  of  this  subdivision  as  a  single 
direct  investor)  in  all  group  affiliated 
foreign  nationals  would  have  been 
authorized  by  §.  1000.503. 

(ii)  Notwithstanding  the  provisions  of 
§  1000.507,  positive  direct  investment 
made  during  any  year,  commencing  with 
the  year  1970,  by  members  of  an  associ-  j 
ated  group  that  elect  §  1000.507  in  group 
affiliated  foreign  nationals  of  the  asso¬ 
ciated  group  shall  not  be  authorized  by 
§  1000.507,  unless  the  aggregate  of  direct 
investment  made  during  the  year  by  all 
such  members  (being  considered  for  pur¬ 
poses  of  this  subdivision  as  a  single  direct 
investor)  in  all  group  affiliated  foreign  1 
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nationals  would  have  been  authorized  by 
§  1000.507. 

(iii)  If  one  or  more  members  of  an  as¬ 
sociated  group  elect  §  1000.503  and  one  or 
more  other  members  of  the  group  elect 
5  1000.507,  for  any  year  commencing  with 
the  year  1970,  positive  direct  investment 
by  such  members  in  group  affiliated  for¬ 
eign  nationals  shall  not  be  authorized  by 
§  1000.503  or  §  1000.507,  unless  the  alge¬ 
braic  sum  of  the  following  is  not  in  ex¬ 
cess  of  $1  million:  Aggregate  direct  in¬ 
vestment  made  during  the  year  pursuant 
to  §  1000.503  in  all  group  affiliated  for¬ 
eign  nationals  by  the  members  electing 
§  1000.503  plus  aggregate  direct  invest¬ 
ment  made  during  the  year  pursuant  to 
§1000.507  (a)(1)  and  (b)  in  all  group 
affiliated  foreign  nationals  by  the  mem¬ 
bers  electing  §  1000.507. 

•  •  *  *  • 

14.  Section  1000.906(b)  (3)  (ii)  is  re¬ 
vised,  and  new  subdivisions  (iii)  and  (iv) 
are  added  to  subparagraph  (3)  of 
§1000.906(b),  to  read  as  follows: 

§  1000.906  Ownership  of  direct  inves¬ 
tors. 

•  *  •  •  * 

(b)  *  *  * 

(3)  •  *  * 

(ii)  Notwithstanding  the  provisions  of 
§  1000.503,  positive  direct  investment 
made  (or  deemed  to  have  been  made 
under  subdivision  (i)  of  this  subpara¬ 
graph)  during  any  year,  commencing 
with  the  year  1970,  by  consenting  owners 
that  elect  §  1000.503  in  an  affiliated  for¬ 
eign  national  of  the  principal  direct  in¬ 
vestor  shall  not  be  authorized  by 
§  1000.503,  unless  the  aggregate  of  direct 
investment  made  or  deemed  to  have  been 
made  during  the  year  by  all  consenting 
and  nonconsenting  owners  electing 
§  1000.503  (such  owners  being  considered 
for  purposes  of  this  subdivision  as  a  sin¬ 
gle  direct  investor)  in  all  affiliated  for¬ 
eign  nationals  of  the  principal  direct  in¬ 
vestor  would  have  been  authorized  by 
§  1000.503. 

(iii)  Notwithstanding  the  provisions 
of  {  1000.507,  positive  direct  Investment 
made  (or  deemed  to  have  been  made  un¬ 
der  subdivision  (i)  of  this  subparagraph) 
during  any  year,  commencing  with  the 
year  1970,  by  consenting  owners  that 
elect  §  1000.507  in  an  affiliated  foreign 
national  of  the  principal  direct  investor 
shall  not  be  authorized  by  §  1000.507, 
unless  the  aggregate  of  direct  investment 
made  or  deemed  to  have  been  made  dur¬ 
ing  the  year  by  all  consenting  and  non¬ 
consenting  owners  electing  §  1000.507 
(such  owners  being  considered  for  pur¬ 
poses  of  this  subdivision  as  a  single  direct 
investor)  in  all  affiliated  foreign  na¬ 
tionals  of  the  principal  direct  investor 
would  have  been  authorized  by 
J  1000.507. 

(iv)  If  one  or  more  consenting  owners 
elect  §  1000.503  and  one  or  more  other 
consenting  owners  elect  §  1000.507,  for 
any  year  commencing  with  the  year  1970, 
positive  direct  investment  made  (or 
deemed  to  have  been  made  under  sub¬ 
division  (1)  of  this  subparagraph)  by 
such  consenting  owners  in  affiliated  for¬ 
eign  nationals  of  the  principal  direct 


investor  shall  not  be  authorized  by 
§  1000.503  or  §  1000.507,  unless  the  alge¬ 
braic  sum  of  the  following  is  not  in  excess 
of  $1  million:  Aggregate  direct  invest¬ 
ment  made  or  deemed  to  have  been  made 
during  the  year  pursuant  to  §  1000.503 
in  all  affiliated  foreign  nationals  of  the 
principal  direct  investor  by  all  consent¬ 
ing  and  nonconsenting  owners  that  elect 
§  1000.503  plus  aggregate  direct  invest¬ 
ment  made  or  deemed  to  have  been  made 
during  the  year  pursuant  to  §  1000.507 
(a)(1)  and  (b)  in  all  affiliated  foreign 
nationals  of  the  principal  direct  investor 
by  all  consenting  and  nonconsenting 
owners  that  elect  §  1000.507. 

•  *  *  •  • 

15.  Section  1000.1003  (c)  and  (d)  are 
revised  to  read  as  follows : 

§  1000.1003  Effect  of  transfers  of  cap¬ 
ital  in  repayment  of  borrowings. 

•  •  *  *  • 

(c)  (1)  In  any  year,  commencing  with 
the  year  1970,  in  which  a  repayment 
charge  is  incurred,  the  amount  of  posi¬ 
tive  direct  investment  authorized  to  be 
made  by  the  direct  investor  shall  be  re¬ 
duced  as  follows:  Except  as  hereinafter 
provided,  reduction  shall  be  made  first 
in  the  amount  of  positive  direct  invest¬ 
ment  authorized  under  Subpart  E  of  this 
part  in  the  scheduled  area  in  which  the 
positive  direct  investment  under 
S  1000.1002  was  made,  and,  to  the  extent 
that  the  repayment  charge  exceeds  the 
amount  of  positive  direct  investment  so 
authorized  in  such  scheduled  area,  fur¬ 
ther  reduction  shall  be  made  in  the 
amount  of  positive  direct  investment  au¬ 
thorized  under  Subpart  E  of  this  part  in 
Schedules  C,  B,  and  A,  in  that  order,  and 
then  in  the  amount  of  positive  direct 
investment  authorized  under  Subpart  M 
of  this  part:  Provided,  That  the  amount 
of  the  reduction  shall  not  exceed  the  re¬ 
payment  charge  and  that  such  reduction 
shall  not  reduce  authorized  positive  di¬ 
rect  investment  under  said  subparts  in 
any  year  to  an  amount  less  than  zero. 

(2)  Reductions  under  subparagraph 
(1)  of  this  paragraph  in  the  amount  of 
positive  direct  investment  authorized 
under  Subpart  E  of  this  part  shall  be 
made  first  in  the  aggregate  amount  of 
positive  direct  investment  authorized  un¬ 
der  §  1000.503,  §  1000.504,  or  §  1000.507 
(except  as  provided  in  paragraph  (d)  of 
this  section),  whichever  is  elected  by  the 
direct  investor  for  the  year,  and  then  in 
the  amount  of  positive  direct  investment 
authorized  under  §  1000.506. 

(3)  Reductions  under  subparagraph 
(1)  of  this  paragraph  in  the  amount  of 
positive  direct  investment  authorized  in 
Schedule  C  pursuant  to  §  1000.504  shall 
be  made  first  in  the  amount  of  author¬ 
ized  positive  direct  investment  under 
§  1000.504  (a)  and  (c)  or  (b),  (d)(3), 
and  (f )  (3)  (i) ,  and  then  in  the  amount 
of  authorized  reinvested  earnings  under 
§  1000.504  (e)  and  (f)  (3)  (ii). 

(4)  Reductions  in  the  amount  of  au¬ 
thorized  positive  direct  investment  under 
subparagraph  (1)  of  this  paragraph  for 
a  repayment  charge  attributable  to 
transfers  of  capital  primarily  related  to 


operations  in  foreign  air  transporta¬ 
tion  by  direct  investors  described  in 
§  1000.1302(a)  shall  be  made  first  in  the 
amount  of  authorized  positive  direct  in¬ 
vestment  under  Subpart  M  of  this  part. 

(5)  Reductions  under  subparagraph 
(1)  of  this  paragraph  in  the  amount  of 
positive  direct  investment  authorized 
under  §  1000.507(a)  (2)  shall  be  made 
only  to  the  extent  that  the  repayment 
charge  is  the  result  of : 

(i)  Transfers  of  capital  described  in 
§  1000.1002(a)  (1),  (2),  (3),  or  (5) :  Pro¬ 
vided,  That  the  borrowings  referred  to  in 
§  1000.1002(a)  (1),  (2),  (3),  and  (5),  are 
borrowings  of  affiliated  foreign  nationals 
located  in  Schedule  A;  or 

(ii)  Transfers  of  capital  described  in 
§  1000.1002(a)  (3) ,  (4) ,  or  (6) ,  to  the  ex¬ 
tent  that  the  proceeds  of  the  borrowings 
referred*to  in  §  1000.1002(a)  (3),  (4), 
and  (6)  were  expanded  in  or  allocated  to 
Schedule  A,  at  the  time  of  repayment, 
and  for  which  a  deduction  was  made  un¬ 
der  5  1000.203(d)(2),  §  1000.203(d)(3), 

§  1000.306(e),  or  §  1000.313(d)(1). 

(d)  If  the  repayment  charge  incurred 
in  any  year  exceeds  the  amount  of  au¬ 
thorized  positive  direct  investment  re¬ 
duced  under  this  section,  reductions  shall 
be  made  in  each  succeeding  year  in  the 
same  manner  and  order  as  set  forth  in 
paragraph  (c)  of  this  section.  A  direct 
investor  electing  for  any  year  to  be  gov¬ 
erned  by  §  1000.507  may  elect,  by  so  in¬ 
dicating  on  its  Annual  Report  Form 
FDI-102F  for  such  year,  that  the  amount 
of  positive  direct  investment  that  it  is 
authorized  to  make  in  Schedule  A  under 
5  1000.507(a)(2)  shall  not  be  reduced 
pursuant  to  this  paragraph  (d) :  Pro¬ 
vided,  That  a  direct  investor  may  not  so 
elect  with  respect  to  a  repayment  charge 
incurred  during  the  year  1968  under 
§  1000.1003  as  in  effect  for  1968. 

16.  Section  1000.1303(a)  is  revised  to 
read  as  follows: 

§  1000.1303  Adjustment  to  incremental 
earnings  allowable. 

(a)  For  direct  investors  governed  by 
§  1000.1302,  “aggregate  annual  earnings” 
under  5  1000.506(a)(1)  shall  mean  the 
sum  of  “aggregate  annual  foreign  air 
transport  earnings”  as  defined  in 
§  1000.1302(b)  plus  the  algebraic  sum  of 
such  direct  investor’s  annual  earnings 
(as  calculated  under  55  1000.504(b)(4) 
and  1000.1302(d))  during  a  year  in  all 
scheduled  areas. 

•  •  •  •  • 

17.  The  amendments  hereby  adopted 
shall  be  effective  as  of  the  date  of  publi¬ 
cation  in  the  Federal  Register  and  shall 
apply  to  all  direct  investment  and  af¬ 
fected  transactions  occurring  during  the 
year  1970  and  succeeding  years. 

(Sec.  6.  Act  of  Oct.  6,  1917,  40  Stat.  415,  as 
amended,  12  U.S.C.  95a;  E.O.  11387,  Jan.  1, 
1968,  33  F.R.  47) 

Richard  P.  Urfer, 
Director,  Office  of 
Foreign  Direct  Investments. 

May  1,  1970. 

[F.R.  Doc.  70-5545:  Filed,  May  6,  1970; 

8:45  a.m.] 
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PART  1000—  FOREIGN  DIRECT 
INVESTMENT  REGULATIONS 

Subpart  N — Overseas  Finance 
Subsidiaries 

Editorial  Note:  The  Foreign  Direct  In¬ 
vestment  Regulations  (the  ‘•regulations”) 
appear  in  Title  15,  Chapter  X,  Part  1000  of 
the  Code  of  Federal  Regulations  (“CFR”). 
Thus,  all  sections  of  the  regulations  con¬ 
tained  in  CFR  are  preceded  by  the  designa¬ 
tion  ”1000”  (e.g.,  5  1000.201).  The  ”i000” 
prefix  has,  for  convenience,  been  eliminated 
from  the  section  references  contained  in 
this  notice.  The  term  “part”  when  used  In 
the  regulations  means  Part  1000  of  CFR. 
References  to  sections  of  the  1969  General 
Bulletin  published  by  the  Office  of  Foreign 
Direct  Investments  (the  “Office”)  correspond 
to  section  numbers  of  the  regulations,  but 
are  preceded  by  the  designation  “B”  (e.g., 

§  B201 ) ,  and  major  topical  subdivisions  are 
indicated  by  a  numerical  suffix  (e.g.. 
5B201-1).  The  abbreviations  ”DI”  and 
“AFN”  are  used  in  this  notice  to  refer  to 
"direct  investor”  and  “affiliated  foreign  na¬ 
tional”,  respectively. 

Notice  is  hereby  given  that  the  Office 
of  Foreign  Direct  Investments  (the 
“Office”)  has  added  Subpart  N  (Overseas 
Finance  Subsidiaries)  to  the  Foreign 
Direct  Investment  Regulations  (the 
“regulations”).  With  the  exception  of 
the  following  modifications,  this  subpart 
is  the  same  as  that  contained  in  the 
notice  of  proposed  rule  making  published 
in  the  Federal  Register  on  March  11, 
1970  (35  F.R.  4377) :  The  term  “inter¬ 
company  borrowing”,  as  originally  de¬ 
fined  in  5  1401(e),  has  been  changed  to 
“proceeds  borrowing”.  The  requirement 
that  the  debt  instrument  evidencing 
proceeds  borrowing  have  an  original  ma¬ 
turity  of  at  least  12  months  has  been 
liberalized  by  replacing  it  with  a  require¬ 
ment  that  proceeds  borrowing  be  con¬ 
tinuously  outstanding  for  at  least  12 
months.  The  sequence  of  charges  upon 
repayment  of  the  borrowings  described 
in  Subpart  N  has  been  reordered.  Sub¬ 
part  N  shall  be  effective  as  of  January  1, 
1970  and  not  as  of  the  date  of  final 
publication  of  Subpart  N  in  the  Federal 
Register. 

In  general.  Subpart  N  accords  special 
status  to  funds  acquired  in  certain  bor¬ 
rowings  from  sources  outside  the  United 
States  and  Canada  by  an  AFN  which  has 
been  qualified  as  an  “overseas  finance 
subsidiary”  (“OFS”) .  When  such  funds 
are  lent  by  the  OFS  to  the  DI,  they  be¬ 
come  available  proceeds  of  long-term 
foreign  borrowing  and  may  offset  posi¬ 
tive  direct  investment.  Such  funds  may 
also  be  transferred  between  the  OFS  and 
other  AFN’s  of  the  DI  without  involving 
a  net  transfer  of  capital.  Repayment  by 
the  DI  or  the  OFS  of  an  OFS’s  qualified 
foreign  borrowing  has  much  the  same 
effect  as  repayment  of  long-term  foreign 
borrowing  by  a  DI.  All  other  subparts  of 
the  regulations  apply  to  all  OFS  trans¬ 
actions  except  to  the  extent  specifically 
modified  by  Subpart  N. 

The  Office  has  previously  issued  spe¬ 
cific  authorizations,  under  9  801  of  the 
regulations,  which,  in  effect,  treat  cer¬ 
tain  borrowing  made  through  an  OFS 
as  if  the  borrowing  were  a  long-term 
foreign  borrowing  by  the  DI.  Adoption 


of  Subpart  N  will  make  it  unnecessary 
for  a  DI  to  obtain  such  a  specific  au¬ 
thorization.  Any  such  specific  authoriza¬ 
tions  issued  in  1968,  1969,  or  1970  are 
superseded  by  Subpart  N  beginning  Jan¬ 
uary  1,  1970,  and,  consequently,  transac¬ 
tions  involving  OFS’s  occurring  during 
1970  and  thereafter  shall  be  governed  by 
Subpart  N.  Direct  investors  who  have 
been  issued  such  specific  authorizations 
may,  upon  application  under  5  801,  be 
specifically  authorized  to  be  governed  by 
provisions  of  their  previous  specific  au¬ 
thorization,  rather  than  provisions  of 
Subpart  N,  with  respect  to  transactions 
involving  OFS’s  occurring  between  Janu¬ 
ary  1,  1970,  and  the  date  of  publication 
of  Subpart  N  in  the  Federal  Register  in 
final  form. 

A  section-by-section  analysis  of  Sub¬ 
part  N  follows: 

1.  Section  1401.  The  definition  of  an 
OFS  is  contained  in  §  1401(a).  Section 
1401(a)  (1)  and  (2)  require  that  an 
OFS  be  a  wholly  owned,  non-Canadian 
AFN  of  the  DI. 

Section  1401(a)(3)  provides  that  an 
AFN  may  qualify  as  an  OFS  only  if  the 
AFN’s  principal  business  is  to  borrow 
funds  from  foreign  nationals,  other  than 
AFNs  or  Canadian  persons,  on  terms 
which  would  qualify  such  borrowing  as 
long-term  foreign  borrowing  if  made  by 
a  DI  (see  §  1401(b))  and  to  lend  such 
borrowed  funds  to  the  DI  or  to  use  such 
funds  in  loans  to  or  acquisition  of  equity 
interests  in  other  AFNs.  The  principal 
business  requirement  is  satisfied  if  the 
OFS  is  at  all  times  a  financing  com¬ 
pany  (i.e.,  does  not  engage  in  manufac¬ 
turing,  sale  of  goods  or  services,  or  other 
similar  operations) ;  does  not  deal  or 
trade  in  securities;  and  substantially  all 
of  its  borrowed  funds  are  held,  at  all 
times,  in  the  form  of  debt  obligations  of 
the  DI,  debt  obligations  of  AFNs  or  equity 
interests  in  AFNs.  However,  pending 
commitment  of  borrowed  funds,  or  in  the 
interval  between  changes  in  the  com¬ 
mitment  of  such  funds,  an  OFS  may 
temporarily  hold  such  funds  in  the  form 
of  government  securities;  or  in  the  form 
of  debt  obligations  (including,  without 
limitation,  negotiable  and  nonnegotiable 
instruments,  commercial  paper,  demand 
and  time  deposits  and  certificates  of 
deposit)  having  a  maturity  of  less  than 
12  months. 

Section  1401(a)  (4)  provides  that  a  DI 
may  claim  the  benefits  of  the  special 
rules  contained  in  Subpart  N  only  if  its 
OFS  is  formally  qualified  in  accordance 
with  the  procedures  set  forth  in  $  1402. 

Note  that  contributions  of  funds  or 
other  property  by  the  DI  or  AFNs  to  the 
equity  capital  of  the  OFS  constitute 
transfers  of  capital  to  the  OFS,  and  such 
transfers  are  not  affected  by  Subpart  N. 

Section  1401(b)  defines  “overseas  bor¬ 
rowing”  as  borrowing  by  an  OFS  which 
would  be  long-term  foreign  borrowing, 
under  §  324,  if  made  by  a  DI. 

Section  1401(c)  defines  “overseas  pro¬ 
ceeds”  as  the  funds  or  other  property 
received  by  the  OFS  in  overseas  borrow¬ 
ing.  Overseas  proceeds  invested  by  the 
OFS  or  the  DI  in  debt  obligations  of  or 
equity  interests  in  other  AFNs  of  the  DI 


remain  overseas  proceeds  until  repay¬ 
ment  of  the  overseas  borrowing  or  pro¬ 
ceeds  borrowing.  See  §  1404. 

Section  1401(d)  defines  “available 
overseas  proceeds”  as  overseas  proceeds 
held  by  the  OFS.  Notwithstanding  §  505, 
overseas  proceeds  may  be  transferred  by 
the  OFS  to  AFNs  of  the  DI  without  being 
included  in  the  computation  of  net  trans¬ 
fer  of  capital  under  §  313.  See  §  1403 
(a)(2). 

In  addition,  overseas  proceeds  trans¬ 
ferred  to  the  DI  in  proceeds  borrowing, 
as  defined  in  §  1401(e),  are  thereafter 
treated  as  available  proceeds  of  long¬ 
term  foreign  borrowing.  See  §  1403(a)- 
(1).  The  proceeds  borrowing  must  be 
continuously  outstanding  for  at  least  12 
months  after  the  original  date  of  the 
loan,  and  any  debt  instrument  evidenc¬ 
ing  such  loan  may  not  be  sold  or  other¬ 
wise  transferred  by  the  OFS  prior  to 
repayment  or  cancellation.  If  the  OFS 
ceases  to  hold  any  such  debt  instrument, 
the  loan  of  overseas  proceeds  to  the  DI 
will  fail  to  qualify  as  proceeds  borrow¬ 
ing,  and  the  Office  may  revoke  the  OFS’s 
qualification,  as  provided  in  §  1402(c). 

2.  Section  1402.  As  provided  in  §  1402 
(a),  OFS  qualification  is  conditioned 
upon -the  filing  of  a  certificate  in  letter 
form,  addressed  to  the  Director,  Office 
of  Foreign  Direct  Investments,  Depart¬ 
ment  of  Commerce,  Washington,  D.C. 
20230,  identifying  the  AFN  to  be  quali¬ 
fied  as  an  OFS,  setting  forth  sufficient 
information  to  demonstrate  that  the 
AFN  has  been  organized,  is  owned  and  is 
operating,  and  that  the  DI  intends  that 
the  AFN  will  continue  to  operate,  in  ac¬ 
cordance  with  provisions  of  $  1401(a) 
(1),  (2),  and  (3).  If  the  person  signing 
the  certificate  is  not  an  officer  of  the 
DI,  evidence  of  authority  to  file  such 
certificate  must  be  attached. 

Any  certificate  filed  with  the  Office 
shall  be  effective  for  the  compliance  year 
in  which  it  is  filed  and  thereafter,  unless 
withdrawn  by  the  DI  with  the  permis¬ 
sion  of  the  Office  or  revoked  by  the  Office, 
as  provided  in  $  1402(c) .  The  Office  will 
not  revoke  any  certificate  unless  it  de¬ 
termines  that  the  AFN  was  not  orga¬ 
nized,  is  not  owned,  or  is  not  operating 
in  accordance  with  the  provisions  of 
§  1401(a)  (1),  (2),  and  (3),  or  that  the 
DI  failed  to  comply  with  the  record¬ 
keeping  requirements  of  9  1402(b) . 

As  provided  in  9  1402(d),  all  specific 
authorizations  previously  issued  by  the 
Office  deeming  certain  financing  AFNs 
to  be  persons  within  the  United  States  or 
unaffiliated  foreign  lenders  shall  be  of 
no  further  effect  beginning  January  1, 
1970.  Each  such  AFN  shall  be  deemed  to 
have  qualified  as  an  OFS  under  §  1402 
(a),  and  transactions  involving  such 
OFS  shall  be  governed  by  Subpart  N 
during  1970  and  thereafter  and  not  by 
the  terms  of  such  specific  authorization. 
The  Office  will  issue  a  written  communi¬ 
cation  to  each  DI,  which  has  received 
such  a  specific  authorization,  stating  the 
manner  in  which  transactions  involving 
the  OFS  occurring  prior  to  publication 
of  Subpart  N  in  final  form  in  the  Fed¬ 
eral  Register  should  be  treated.  Al¬ 
though  a  DI  holding  such  a  specific 
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authorization  wiU  normally  not  be  per¬ 
mitted  to  be  governed  by  its  specific 
authorization  in  lieu  of  Subpart  N,  it  is 
recognized  that  the  retroactive  applica¬ 
tion  of  Subpart  N  to  January  1,  1970, 
may  affect  transactions  entered  into 
during  1970.  Such  DI  may  apply  for 
specific  authorization  to  have  any  such 
transactions  treated  under  its  prior  spe¬ 
cific  authorization. 

3.  Section  1403.  Pursuant  to  §  1403(a) 

(1)  the  loan  of  overseas  proceeds  to  the 
DI  in  proceeds  borrowing  is  not  a  trans¬ 
fer  of  capital  under  §  312(b),  but  does 
result  in  such  overseas  proceeds  being 
treated  as  available  proceeds  of  long¬ 
term  foreign  borrowing,  as  defined  in 
§  324(d). 

Pursuant  to  §  1403(a)  (2),  transfers  of 
overseas  proceeds  by  the  OFS  to  AFNs 
of  the  DI  in  exchange  for  debt  obliga¬ 
tions  of  or  equity  interests  in  such  AFNs 
do  not  involve  net  transfer  of  capital, 
notwithstanding  §§  505  and  313.  Pursuant 
to  §  1403(a)(3),  overseas  proceeds  can 
also  be  returned  by  AFNs  to  the  OFS 
without  involving  net  transfer  of  capi¬ 
tal,  notwithstanding  §§  505  and  313,  and 
such  overseas  proceeds  in  the  hands  of 
the  OFS  again  become  available  over¬ 
seas  proceeds.  The  exemption  from 
§§  505  and  313  provided  for  in  §  1403(a) 
(3)  may  not  apply  to  the  return  of  in¬ 
vested  overseas  proceeds  by  an  AFN  to 
the  OFS  if,  in  the  interim,  there  has  oc¬ 
curred  a  repayment  of  the  overseas  bor¬ 
rowing  or  the  proceeds  borrowing  (see 
§  1404(a)).  Note  that  overseas  proceeds 
transferred  by  an  OFS  to  an  AFN  in  ex¬ 
change  for  equity  interests  in  such  AFN 
are  not  affected  by  changes  in  the  value 
of  the  securities. 

Example  1.  DI  desires  to  make  a  transfer 
of  capital  to  Schedule  C  In  1970  In  the 
amount  of  $10  million.  DI  causes  a  wholly 
owned  incorporated  Schedule  C  AFN  to  or¬ 
ganize  a  Schedule  A  OFS  in  the  Netherlands 
Antilles  (for  which  a  certificate  under  §  1402 
(a)  is  properly  filed  in  due  course)  and  to 
contribute  $2  million  to  such  OFS  as  original 
equity  capital.  OFS  receives  $10  million  from 
an  overseas  borrowing  which  has  been  fully 
guaranteed  by  the  DI  as  to  repayment  of 
principal  and  payment  of  interest.  OFS  lends 
$10  million  to  DI  in  return  for  a  promissory 
note  continuously  outstanding  for  at  least 
12  months,  which  is  held  by  the  OFS.  DI 
expends  $10  million  in  a  transfer  of  capital 
to  an  AFN  in  Schedule  C.  The  capitalization 
of  the  OFS  results  in  a  §  312(b)  transfer  of 
capital  of  $2  million  from  Schedule  C  and  a 
5  312(a)  transfer  of  capital  of  $2  million  to 
Schedule  A,  pursuant  to  $  505.  The  loan  of 
$10  million  by  the  OFS  to  its  DI  is  a  pro-., 
ceeds  borrowing  and  does  not  constitute  a 
$  312(b)  transfer  of  capital.  However,  the 
$10  million  of  overseas  proceeds  in  the  hands 
of  the  DI  are  treated  as  avaUable  proceeds 
of  long-term  foreign  borrowing.  The  transfer 
of  the  $10  million  to  an  AFN  in  Schedule  C 
U  a  5  312(a)  transfer  of  capital  offset  by  ex¬ 
penditure  of  available  proceeds  under 
1313(d)(1). 

Example  2.  In  1970  an  OFS  in  Schedule  C 
receives  $10  million  of  overseas  proceeds  and 
invests  $9  million  thereof  in  debt  obligations 
of  an  AFN  in  Schedule  B.  In  1971  the  DI  di¬ 
rectly  repays  $3  million  of  overseas  borrow¬ 
ing,  resulting  in  a  transfer  of  capital  to 
Schedule  B  of  $3  million,  under  I  1404(a)  (3) . 
Later  in  the  same  year,  the  AFN  repays  to 
the  OFS  $3  million  of  the  $9  million  bor¬ 
rowed-  Under  {  1403(a)  (3),  the  DI  may  treat 


the  repayment  by  the  AFN  to  the  OFS  either 
as  being  a  return  of  $3  million  of  overseas 
proceeds  (and  hence  not  subject  to  §§  505 
and  313)  or  as  a  return  of  funds  which  have 
lost  their  status  as  overseas  proceeds  by  vir¬ 
tue  of  the  $3  million  repayment  of  overseas 
borrowing  (and  hence  subject  to  §§  505  and 
313). 

Example  3.  Schedule  A  OFS  invests  $6  mil¬ 
lion  of  overseas  proceeds  in  equity  securities 
in  a  Schedule  B  AFN.  Prior  to  repayment  of 
the  overseas  borrowing,  the  equity  interest 
is  sold  by  the  OFS  to  an  unafflliated  foreign 
national  for  $7  million.  Only  $6  million  are 
overseas  proceeds,  and  the  additional  $1  mil¬ 
lion  are  not  covered  by  the  provision  of  §  1403 
(a)  (3)  exempting  a  transfer  of  overseas  pro¬ 
ceeds  from  §§  505  and  313. 

Pursuant  to  §  1403(b)  (1),  foreign  bal¬ 
ances  of  an  OFS  (other  than  available 
overseas  proceeds  and  funds  contributed 
as  equity  capital)  held  in  liquid  form  are 
deemed  to  be  liquid  foreign  balances  of 
the  DI  and  are  subject  to  limitation 
under  §  203(c). 

Example  4.  DI  borrows  $5  million  in  long¬ 
term  foreign  borrowing  under  §  324.  The  $5 
million  are  contributed  by  DI  to  an  AFN  as 
original  equity  capital.  The  AFN  places  such 
funds  in  a  demand  deposit  account  in  a  for¬ 
eign  bank.  The  AFN  is  thereafter  qualified  as 
an  OFS.  The  $5  million  are  not  considered 
liquid  foreign  balances  of  the  DI  under 
§  203(c).  See  5  1403(b). 

Pursuant  to  5  1403(b)(2),  a  DI  who 
elects  §  504  and  whose  OFS  holds  avail¬ 
able  overseas  proceeds  at  the  end  of  any 
year  is  subject  to  the  prohibitions  of 
§  203(d)(1). 

Example  5.  A  DI  electing  §  504  organizes  an 
AFN  in  the  Netherlands  Antilles  and  In  the 
same  year  qualifies  it  as  an  OFS.  During  1970, 
the  OFS  transfers  $1  million  of  overseas  pro¬ 
ceeds  to  the  DI  in  proceeds  borrowing  and 
retains  available  overseas  proceeds  of  $3  mil¬ 
lion.  If  the  OFS  holds  the  $3  million  of 
available  overseas  proceeds  in  foreign  prop¬ 
erty  on  December  31,  1970,  the  DI  would  be 
prohibited  from  making  positive  net  trans¬ 
fers  of  capital  which  result  in  positive  direct 
investment  during  1970. 

4.  Section  1404.  Repayment  by  the  DI 
or  the  OFS  of  overseas  borrowing  and 
repayment  by  the  DI  of  proceeds  borrow¬ 
ing  result  in  transfers  of  capital  (and 
corresponding  reduction  of  overseas  pro¬ 
ceeds)  and/or  reduction  of  available 
proceeds  of  long-term  foreign  borrowing 
(and  corresponding  reduction  of  overseas 
proceeds) .  Repayment  by  the  DI  of  over¬ 
seas  borrowing  means  both  direct  repay¬ 
ment  by  the  DI  or  indirect  repayment 
by  the  DI  whereby  the  DI  provides  funds 
to  the  OFS  to  enable  it  to  repay.  When 
the  DI  repays  proceeds  borrowing  for  the 
purpose  of  enabling  the  OFS  to  repay 
the  overseas  borrowing,  the  repayment  by 
the  DI  is  deemed  for  purposes  of 
§  1404(a)  to  be  of  overseas  borrowing 
and  not  of  proceeds  borrowing.  In  other 
words,  for  purposes  of  §  1404(a),  repay¬ 
ment  of  proceeds  borrowing  occurs  only 
when  the  OFS  does  not  use  the  funds  or 
other  property  repaid  to  it  by  the  DI  to 
repay  overseas  borrowing. 

Repayment  by  the  DI  of  overseas  bor¬ 
rowing  or  proceeds  borrowing  results  in 
the  following  charges: 

(1)  Pursuant  to  §  1404(a)  (1),  there  Is 
a  reduction  of  available  proceeds  of 


long-term  foreign  borrowing  resulting 
from  proceeds  borrowing.  There  is  also  an 
equal  reduction  in  the  amount  of  over¬ 
seas  proceeds. 

(2)  Pursuant  to  5  1404(a)(2),  if  the 
amount  of  repayment  exceeds  the  reduc¬ 
tion  of  available  proceeds  under  5  1404 
(a)(1),  transfers  of  capital  are  charged 
proportionately  to  the  scheduled  areas 
where  the  DI  has  expended  or  allocated 
available  proceeds  of  long-term  foreign 
borrowing  resulting  from  proceeds  bor¬ 
rowing.  There  is  also  an  equal  reduction 
in  the  amount  of  overseas  proceeds. 

(3)  Pursuant  to  5  1404(a)(3),  if  the 
amount  of  repayment  exceeds  the  ag¬ 
gregate  reductions  of  available  proceeds 
and  transfers  of  capital  to  AFNs  under 
5  1404(a)  (1)  and  (2),  transfers  of  capi¬ 
tal  will  be  charged  proportionately  to 
the  scheduled  areas  where  the  OFS  has 
transferred  overseas  proceeds  pursuant 
to  5  1403(a)(2).  There  is  also  an  equal 
reduction  in  the  amount  of  overseas  pro¬ 
ceeds  held  by  such  AFNs. 

(4)  Pursuant  to  5  1404(a)(4),  any 
repayment  in  excess  of  reductions  of 
available  proceeds  and  transfers  of  cap¬ 
ital  pursuant  to  5  1404(a)  (1),  (2),  and 
(3)  is  a  transfer  of  capital  to  the  sched¬ 
uled  area  in  which  the  OFS  is  incorpo¬ 
rated.  There  is  also  an  equal  reduction 
in  the  amount  of  overseas  proceeds  held 
by  the  OFS. 

In  the  event  of  repayment  of  overseas 
borrowing  by  reason  of  debt  holders' 
exercise  of  conversion  or  similar  rights, 
transfers  of  capital,  but  not  reduction 
of  available  proceeds,  are  deferred  until 
the  year  following  such  conversion.  See 
§  1404(a)(5). 

The  total  amount  of  overseas  proceeds 
received  by  an  OFS  may,  due  to  dis¬ 
counts,  commissions  or  fees,  be  less  than 
the  amount  of  the  OFS’s  indebtedness 
to  its  lenders.  Under  these  circum¬ 
stances,  the  aggregate  amount  of  trans¬ 
fers  of  capital  and  reductions  of  proceeds 
pursuant  to  5  1404  cannot  exceed  the 
amount  of  overseas  proceeds.  See  5  1404 
(a)  (6).  The  amount  repaid  attributable 
to  discounts,  commissions  or  fees  is 
deemed  to  be  the  last  amount  repaid. 
Note  that  repayment  of  proceeds  borrow¬ 
ing  after  repayment  of  the  underlying 
overseas  borrowing  is  a  transfer  of  capi¬ 
tal  to  the  scheduled  area  in  which  the 
OFS  is  incorporated/  However,  repay¬ 
ment  by  the  OFS  of  overseas  borrowing 
after  repayment  of  proceeds  borrowing 
does  not  result  in  a  transfer  of  capital. 

Example  6.  In  1970,  a  Schedule  A  OFS  Issues 
$10  mllUon  of  debentures  which  are  sold  at 
a  discount,  and  the  OFS  receives  $9,500,000 
as  available  overseas  proceeds.  The  OFS  trans¬ 
fers  $1  million  to  Schedule  C  AFNs  and  $2 
million  to  Schedule  B  AFNs.  Then  $6  million 
is  transferred  in  proceeds  borrowing  to  the 
DI,  which  expends  $4  million  in  a  transfer 
of  capital  to  Schedule  C  and  allocates 
$1,500,000  to  positive  direct  investment  in 
Schedule  A.  In  1972,  $7  million  of  the  deben¬ 
tures  are  redeemed  and,  in  1973,  $3  million 
of  the  debentures  are  redeemed.  In  1972  the 
transfers  of  capital  and  reductions  would  be : 
Under  §  1404(a)(1),  a  $500,000  reduction  in 
available  proceeds;  under  S  1404(a)  (2) ,  trans¬ 
fers  of  capital  of  $4  million  to  Schedule  C 
and  $1,500,000  to  Schedule  A;  and  under 
{  1404(a)  (3),  transfers  of  capital  of  $333,009 
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to  Schedule  C  and  $667,000  to  Schedule  B. 
In  1973,  the  transfers  of  capital  would  be: 
Under  11404(a)(3),  transfers  of  capital  of 
$667,000  to  Schedule  C  and  $1,333,000  to 
Schedule  B;  and  then,  tinder  S  1404(a)  (4),  a 
transfer  Of  capital  of  $500,000  to  Schedule 
A.  Although  repayment  of  overseas  borrowing 
equalled  $10  million,  the  aggregate  transfers 
of  capital  and  reduction  under  g  1404(a)  (6) 
equal  only  $9,500,000,  the  original  amount 
of  overseas  proceeds  before  any  repayments. 

Example  7.  Schedule  A  OFS  receives 
$9,500,000  from  the  Issue  of  $10  million  of 
debentures.  The  OFS  keeps  $500,000  as  avail¬ 
able  overseas  proceeds  and  $9  million  are 
loaned  to  the  DI  in  proceeds  borrowing.  DI 
does  not  expend  or  allocate  the  resulting 
available  proceeds.  DI  repays  the  $10  million 
overseas  borrowing.  There  Is  a  reduction  in 
available  proceeds  of  $9  million,  under 
g  1000.1404(a)(1),  and  a  transfer  of  capital 
to  Schedule  A  of  $500,000,  under  g  1000.1404 
(a)(4). 

Example  8.  Schedule  A  OFS  receives  $10 
million  of  overseas  proceeds  and  transfers  $6 
million  of  overseas  proceeds  to  an  AFN  in 
Schedule  C  and  $4  million  to  an  AFN  in 
Schedule  B.  In  1971,  the  DI  repays  $1  mil¬ 
lion  of  overseas  borrowing.  Under  g  1404(a) 
(2) ,  there  are  transfers  of  capital  to  Schedule 
C  of  $600,000  and  to  Schedule  B  of  $400,000. 
In  1972,  the  OFS  disposes  of  Its  interest  in 
the  Schedule  B  AFN  and  receives  $5  million 
In  cash.  Only  $3,600,000  of  such  funds  con¬ 
stitute  overseas  proceeds.  The  OFS  lends 
$3,600,000  to  the  DI  in  proceeds  borrowing 
and  the  DI  allocates  the  resulting  available 
proceeds  to  positive  direct  investment  In 
Schedule  C.  In  1973,  the  DI  repays  the 
balance  of  the  overseas  borrowing.  There  Is 
a  transfer  of  capital  to  Schedule  C  of 
$3,600,000,  under  g  1401(a)  (2) ,  and  a  transfer 
of  capital  to  Schedule  C  of  $5,400,000,  under 
g  1404(a)(3). 

Pursuant  to  §  1404(b),  repayment  by 
the  OPS  of  overseas  borrowing  first  re¬ 
duces  available  overseas  proceeds.  If  the 
amount  of  repayment  exceeds  such  re¬ 
duction,  the  excess  is  treated  as  repay¬ 
ment  by  the  DI  of  overseas  borrowing 
under  §  1404(a). 

Example  9.  In  1970,  OFS  receives  $10  mil¬ 
lion  of  available  overseas  prooeeds  from  an 
overseas  borrowing,  and  lends  $9  million  to 
the  DI  In  proceeds  borrowing.  The  OFS  In¬ 
vests  $600,000  In  debt  obligations  of  AFNs. 
The  DI  expends  $8  million  of  the  resultant 
available  proceeds  In  a  transfer  of  capital  to 
Schedule  C.  In  1971,  the  OFS  repays  $2  mil¬ 
lion.  Available  overseas  proceeds  are  reduced 
from  $500,000  to  zero,  under  g  1404(b)(1). 
Available  proceeds  are  reduced  from  $1  mil¬ 
lion  to  zero,  under  gg  1404(b)  (2)  and 
1404(a)(1).  There  Is  a  transfer  of  capital, 
under  g  1404(a)(2),  to  Schedule  C  In  the 
amount  of  $500,000. 

Example  10.  In  1970,  an  OFS  receives  $10 
million  In  overseas  borrowing  and  lends  the 
$10  million  to  the  DI  In  proceeds  borrowing, 
and  the  resulting  available  proceeds  are  allo¬ 
cated  to  positive  direct  Investment  In  Sched¬ 
ule  C.  DI  repays  proceeds  borrowing,  in  1971, 
In  the  amount  of  $10  mlUlon.  Under 
g  1404(a)(2),  there  Is  a  transfer  of  capital 
to  Schedule  C  of  $10  million,  and  overseas 
proceeds  are  extinguished.  In  1973,  the  OFS 
repays  the  overseas  borrowing.  Since  there 
are  no  remaining  overseas  proceeds,  no  trans¬ 
fer  of  capital  or  further  reduction  results. 
See  g 1404(a)(6). 

5.  Section  1405.  Under  S  1405,  trans¬ 
fers  of  capital  resulting  in  positive  direct 
investment,  which  arise  from  repayment 
by  a  DI  of  an  overseas  borrowing  or  a 
proceeds  borrowing  to  enable  the  OPS 


to  repay  its  overseas  borrowing,  will  be 
generally  authorized  under  Subpart  J  in 
a  manner  similar  to  repayment  by  a  DI 
of  other  AFN  borrowing.  As  in  the  case 
of  DI  guarantees  of  AFN  borrowing,  the 
general  authorization  of  §  1002  is  condi¬ 
tional  upon  the  filing  by  the  DI  of  a  cer¬ 
tificate  pursuant  to  §  1002(b).  Note  that, 
by  virtue  of  §  1405(a),  DI’s  guarantee  of 
an  OFS  borrowing  that  does  not  qualify 
as  an  overseas  borrowing  is  not  covered 
either  by  §  1405(b)  or  §  1002(a). 

1.  A  new  Subpart  N  is  added  to  read 
as  follows: 

Subpart  N — Overseas  Finance  Subsidiaries 

Sec. 

1000.1401  Definitions. 

1000.1402  Qualification. 

1000.1403  Transfers  of  overseas  proceeds: 

foreign  balances. 

1000.1404  Repayment  of  overseas  borrowing 

and  proceeds  borrowing. 

1000.1405  Authorized  repayments. 

Authority  :  The  provisions  of  this  Subpart 
N  Issued  under  sec.  5,  act  of  Oct.  6,  1917, 
40  Stat.  415,  as  amended,  12  U.S.C.  95a; 
E.O.  11387,  Jan.  1,  1968,  33  F.R.  47. 

Subpart  N — Overseas  Finance 
Subsidiaries 
§  1000.1401  Definitions. 

(a)  “Overseas  finance  subsidiary”  of 
a  direct  investor  means  an  affiliated  for¬ 
eign  national  which : 

(1)  Is  incoroorated  under  the  laws  of 
a  foreign  country  other  than  Canada; 

(2)  Is  directly  or  indirectly  wholly 
owned  (disregarding  directors’  qualify¬ 
ing  shares)  by  the  direct  investor; 

(3)  Has  as  its  principal  business  mak¬ 
ing  overseas  borrowing  (as  defined  in 
paragraph  (b)  of  this  section)  and  in¬ 
vesting  overseas  proceeds  (as  defined  in 
paragraph  (c)  of  this  section)  in  (i) 
debt  obligations  of  the  direct  investor 
and  (ii)  debt  obligations  of  or  equity 
securities  in  affiliated  foreign  nationals 
of  the  direct  investor;  and 

(4)  Has  been  qualified  as  an  overseas 
finance  subsidiary  pursuant  to 
§  1000.1402(a). 

(b)  “Overseas  borrowing”  means  bor¬ 
rowing  by  an  overseas  finance  subsidiary 
which,  if  made  by  a  direct  investor, 
would  qualify  as  long  term  foreign  bor¬ 
rowing  under  §  1000.324. 

(c)  “Overseas  proceeds”  means  the 
funds  or  other  property  received  by  an 
overseas  finance  subsidiary  from  the  first 
purchaser  or  holder  in  exchange  for  the 
debt  obligation  issued  or  created  in  con¬ 
nection  with  an  overseas  borrowing,  less 
reductions  provided  for  in  §  1000.1404. 

(d)  “Available  overseas  proceeds” 
means  overseas  proceeds  held  by  the 
overseas  finance  subsidiary. 

(e)  “Proceeds  borrowing”  means  a  bor¬ 
rowing  by  a  direct  investor  from  its  over¬ 
seas  finance  subsidiary  of  overseas 
proceeds,  (1)  which  borrowing  is  con¬ 
tinuously  outstanding  for  at  least  12 
months  after  the  date  of  the  borrowing 
and  (2)  in  exchange  for  which  borrowing 
the  overseas  finance  subsidiary  receives 
and  thereafter  holds  a  debt  obligation  of 
the  direct  investor  until  such  borrowing 
is  repaid  or  until  such  debt  obligation  is 
canceled. 


§  1000.1402  Qualification. 

(a)  Certificate.  An  affiliated  foreign 
national  may  be  qualified  as  an  overseas 
finance  subsidiary  for  any  year,  com¬ 
mencing  with  the  year  1970,  if  its  direct 
investor  shall  have  delivered  to  the  Sec¬ 
retary  in  such  year  or  in  any  prior  year 
a  certificate  executed  by  the  direct  in¬ 
vestor,  or  its  duly  authorized  represent¬ 
ative,  which  certificate  states  that; 

(1)  The  affiliated  foreign  national  has 
been  organized  as  provided  in  §  1000.1401 
(a)(1),  is  owned  as  provided  in  para¬ 
graph  (a)  (2)  of  that  section  and  is  op¬ 
erating  so  that  its  principal  business  is 
as  provided  in  paragraph  (a)  (3)  of  that 
section;  and 

(2)  The  direct  investor  will  take  all 
action  necessary  to  cause  such  affiliated 
foreign  national  at  all  times  to  operate 
in  the  manner  provided  in  §  1000.1401 

(a)(3). 

(b)  Records.  A  direct  investor  shall 
maintain  books  and  records  that  identify 
separately  each  overseas  borrowing  and 
proceeds  borrowing,  the  uses  to  which 
all  overseas  proceeds  have  been  put,  and 
all  repayments  of  proceeds  borrowing 
and  overseas  borrowing. 

(c)  Revocation.  Qualification  as  an 
overseas  finance  subsidiary  may  not 
thereafter  be  withdrawn  or  canceled  by 
the  direct  investor  except  as  permitted 
by  the  Secretary  by  authorization,  ex¬ 
emption  or  otherwise.  The  Secretary  may 
revoke  the  qualification  of  an  affiliated 
foreign  national  as  an  overseas  finance 
subsidiary  if  he  determines,  in  his  dis¬ 
cretion,  that  such  affiliated  foreign  na¬ 
tional  was  not  organized  as  provided  in 
§  1000.1401(a)(1),  is  not  owned  as  pro¬ 
vided  in  paragraph  (a)  (2)  of  that  sec¬ 
tion,  is  not  operating  so  that  its  principal 
business  is  as  provided  in  paragraph  (a) 

(3)  of  that  section,  or  has  not  complied 
with  paragraph  (b)  of  this  section. 

(d)  Effect  on  certain  specific  authori¬ 
zations.  Any  foreign-incorporated  fi¬ 
nance  subsidiary  of  a  direct  investor 
which,  pursuant  to  specific  authoriza¬ 
tion  issued  under  §  1000.801,  has  been 
deemed  to  be  a  person  within  the  United 
States  or  an  unafflliated  foreign  lender, 
shall,  beginning  January  1,  1970,  be  gov¬ 
erned  in  all  respects  by  the  provisions  of 
this  subpart  in  lieu  of  the  provisions  and 
conditions  of  such  specific  authorization, 
except  that  no  certificate  need  be  filed 
pursuant  to  paragraph  (a)  of  this 
section. 

§  1000.1403  Transfers  of  overseas  pro¬ 
ceeds;  foreign  balances. 

(a)  Transfers  of  overseas  proceeds. 
(D  The  transfer  of  funds  or  other  prop¬ 
erty  in  proceeds  borrowing  shall  not  be 
a  transferor  capital  under  §  1000.312(b). 
For  all  purposes  of  this  part,  the  funds 
or  other  property  received  by  the  direct 
investor  in  exchange  for  the  debt  obliga¬ 
tion  issued  or  created  in  connection  with 
a  proceeds  borrowing  shall  be  treated  as 
available  proceeds  of  long-term  foreign 
borrowing  (as  defined  in  §  1000.324(d)). 

(2)  Notwithstanding  the  provisions  of 
S  1000.505,  the  transfer  of  overseas  pro¬ 
ceeds  by  an  overseas  finance  subsidiary 
in  the  acquisition  of  an  equity  interest  in 
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or  a  debt  obligation  of  another  affiliated 
foreign  national  of  the  direct  investor 
shall  not  be  included  by  the  direct  inves¬ 
tor  in  the  calculation  of  net  transfer  of 
capital  under  §  1000.313. 

(3)  Notwithstanding  the  provisions  of 
§  1000.505,  the  return  of  overseas  pro¬ 
ceeds  to  an  overseas  finance  subsidiary 
upon  the  satisfaction,  liquidation,  sale  or 
other  disposition  of  an  equity  interest  or 
debt  obligation  acquired  pursuant  to  sub- 
paragraph  (2)  of  this  paragraph  shall 
not  be  included  by  the  direct  investor  in 
the  calculation  of  net  transfer  of  capital 
under  §  1000.313. 

(b)  Foreign  balances;  prohibited  posi¬ 
tive  net  transfer  of  capital.  (1)  Foreign 
balances,  as  defined  in  §  1000.203(a)  (1), 
held  in  liquid  form  by  an  overseas  finance 
subsidiary,  other  than  (i)  available  over¬ 
seas  proceeds  and  <ii)  funds  contributed 
to  an  overseas  finance  subsidiary  as  origi¬ 
nal  or  additional  equity  capital,  shall  be 
included  in  the  computation  of  liquid 
foreign  balances  held  by  the  direct  inves¬ 
tor  for  purposes  of  §  1000.203(c) . 

(2)  For  purposes  of  §  1000.203(d)(1), 
available  overseas  proceeds  shall  be 
deemed  to  be  available  proceeds  of  long¬ 
term  foreign  borrowing  held  by  the  direct 
investor. 

§  1000.1404  Repayment  of  overseas  bor¬ 
rowing  and  proceeds  borrowing. 

(a)  For  the  purposes  of  this  subpart, 
repayment  by  a  direct  investor  of  over¬ 
seas  borrowing  shall  mean  (i)  the  com¬ 
plete  or  partial  repayment  by  the  direct 
investor  directly  of  overseas  borrowing 
and  (ii)  complete  or  partial  repayment 
by  the  direct  investor  of  proceeds  bor¬ 
rowing  to  enable  the  overseas  finance 
subsidiary  to  repay  ove.v.eas  borrow¬ 
ing.  Notwithstanding  the  provisions  of 
1  1000.312(a)  (6)  and  (7),  a  repayment 
by  the  direct  investor  of  overseas  bor¬ 
rowing  or  a  repayment  by  the  direct  in¬ 
vestor  of  proceeds  borrowing  shall  have 
the  effect  prescribed  by  subparagraphs 
(1)  through  (6)  of  this  paragraph: 

(1)  Any  repayment  by  the  direct  in¬ 
vestor  of  overseas  borrowing  or  proceeds 
borrowing  shall  constitute  a  reduction  of 
available  proceeds  of  long-term  foreign 
borrowing  held  by  the  direct  investor 
pursuant  to  §  1000.1403(a)(1).  Overseas 
proceeds  which  became  available  pro¬ 
ceeds  of  long-term  foreign  borrowing 
pursuant  to  such  section  shall  be  reduced 
in  the  same  amount. 

(2)  The  amount  of  any  repayment  by 
the  direct  investor  of  overseas  borrow¬ 
ing  or  proceeds  borrowing  that  exceeds 
the  aggregate  amount  of  reduction  of 
available  proceeds  pursuant  to  subpara¬ 
graph  (1)  of  this  paragraph  shall  consti¬ 
tute  a  transfer  of  capital  to  each 
scheduled  area  in  proportion  to  and  to 
the  extent  that  the  direct  investor  has 
expended  or  allocated  to  each  such 
scheduled  area  available  proceeds  of 
long-term  foreign  borrowing.  Overseas 
proceeds  so  expended  or  allocated  shall 
be  reduced  in  the  amount  of  transfers 
of  capital  to  scheduled  areas  prescribed 
by  this  subparagraph. 


(3)  The  amount  of  any  repayment  by 
the  direct  investor  of  overseas  borrowing 
or  proceeds  borrowing  that  exceeds  the 
aggregate  amount  of  reduction  of  avail¬ 
able  proceeds  pursuant  to  subparagraph 
(1)  of  this  paragraph  and  the  aggregate 
amount  of  transfers  of  capital  pursuant 
to  subparagraph  (2)  of  this  paragraph 
shall  constitute  a  transfer  of  capital 
under  §  1000.312(a)  to  each  scheduled 
area  in  proportion  to  and  to  the  extent 
that  the  overseas  finance  subsidiary  has, 
as  of  the  time  of  repayment,  transferred 
overseas  proceeds  to ‘other  affiliated  for¬ 
eign  nationals  of  the  direct  investor  pur¬ 
suant  to  §  1000.1403(a)  (2).  Overseas  pro¬ 
ceeds  held  by  such  affiliated  foreign  na¬ 
tionals  shall  be  reduced  by  an  amount 
equal  to  the  transfers  of  capital  pre¬ 
scribed  by  this  subparagraph. 

(4)  The  amount  of  any  repayment  by 
the  direct  investor  of  overseas  borrowing 
or  proceeds  borrowing  that  exceeds  the 
aggregate  amount  of  (i)  the  reduction 
of  available  proceeds  pursuant  to  sub- 
paragraph  (1)  of  this  paragraph  and  (ii) 
transfers  of  capital  pursuant  to  subpara¬ 
graphs  (2)  and  (3)  of  this  paragraph, 
shall  constitute  a  transfer  of  capital 
under  §  1000.312(a)  to  the  scheduled  area 
in  which  the  overseas  finance  subsidiary 
is  incorporated.  Overseas  proceeds  held 
by  the  overseas  finance  subsidiary  at  the 
time  of  the  repayment  shall  be  reduced 
by  an  amount  equal  to  the  transfer  of 
capital  prescribed  by  this  subparagraph. 

(5)  For  purposes  of  subparagraphs  (2) , 

(3) ,  and  (4)  of  this  paragraph,  transfers 
of  capital  resulting  from  the  delivery  of 
equity  securities  of  a  direct  investor  to 
holders  of  debt  instruments  issued  by  the 
overseas  finance  subsidiary  in  connection 
with  an  overseas  borrowing,  pursuant  to 
the  exercise  of  conversion  or  similar 
rights,  shall  be  deemed  to  have  been 
made  in  the  year  immediately  following 
the  year  in  which  the  conversion  or  simi¬ 
lar  rights  are  exercised. 

(6)  The  aggregate  amount  of  transfers 
of  capital  and  reduction  of  available  pro¬ 
ceeds  of  long  term  foreign  borrowing 
pursuant  to  subparagraphs  (1)  through 

(4)  of  this  paragraph  and  paragraph  (b) 
of  this  section  shall  not  exceed  the 
amount  of  overseas  proceeds  (calculated 
without  regard  to  the  provisions  of  sub- 
paragraphs  (1)  through  (4)  of  this  para¬ 
graph)  :  Provided,  That  any  transfer  of 
funds  or  other  property,  in  partial  or 
complete  repayment  by  the  direct  inves¬ 
tor  of  proceeds  borrowing,  which  repay¬ 
ment  is  made  after  complete  repayment 
of  the  overseas  borrowing,  shall  be  a 
transfer  of  capital  to  the  scheduled  area 
in  which  such  overseas  finance  subsidiary 
is  incorporated. 

(b)  For  purposes  of  this  subpart,  re¬ 
payment  by  the  overseas  finance  sub¬ 
sidiary  of  overseas  borrowing  shall  mean 
the  complete  or  partial  repayment  of 
overseas  borrowing  other  than  with  funds 
or  other  property  supplied  to  the  over¬ 
seas  finance  subsidiary  by  the  direct 
investor  to  enable  the  overseas  finance 
subsidiary  to  repay  overseas  borrowing. 
A  repayment  by  the  overseas  finance 
subsidiary  of  overseas  borrowing  shall 


have  the  effect  prescribed  by  subpara¬ 
graphs  (1)  and  (2)  of  this  paragraph: 

( 1 )  The  complete  or  partial  repayment 
by  an  overseas  finance  subsidiary  of  over¬ 
seas  borrowing  shall  reduce  available 
overseas  proceeds,  but  not  to  an  amount 
less  than  zero.  Overseas  proceeds  held  by 
the  overseas  finance  subsidiary  shall  be 
reduced  by  an  amount  equal  to  the  reduc¬ 
tion  of  available  overseas  proceeds 
prescribed  by  this  subparagraph. 

(2)  The  amount  of  any  repayment  by 
an  overseas  finance  subsidiary  of  over¬ 
seas  borrowing  that  exceeds  the  reduc¬ 
tion  of  available  overseas  proceeds 
pursuant  to  subparagraph  (1)  of  this 
paragraph  shall  be  treated  as  a  repay¬ 
ment  by  the  direct  investor  of  overseas 
borrowing  with  the  effects  prescribed  by 
paragraph  (a)  of  this  section. 

(c)  Notwithstanding  the  provisions  of 
§  1000.505,  the  complete  or  partial  re¬ 
payment  by  an  affiliated  foreign  national 
(other  than  an  overseas  finance  sub¬ 
sidiary)  of  overseas  borrowing  shall  be 
treated  as  a  repayment  by  the  direct  in¬ 
vestor  of  overseas  borrowing,  with  the 
effects  prescribed  by  paragraph  (a)  of 
this  section:  Provided,  That  such  repay¬ 
ment  shall  also  be  treated  as  a  transfer 
from  such  affiliated  foreign  national  to 
the  direct  investor  in  the  amout  of  such 
repayment. 

§  1000.1405  Authorized  repayments. 

(a)  Overseas  borrowing  shall  be 
deemed  to  be  a  borrowing  by  an  affiliated 
foreign  national  within  the  meaning  of 
§  1000.1001(a).  A  borrowing  by  an  over¬ 
seas  finance  subsidiary  other  than  an 
overseas  borrowing  shall  not  be  deemed 
to  be  a  borrowing  by  an  affiliated  foreign 
national  for  any  purposes  of  this  part. 

(b)  Subject  to  the  provisions  of 
§  1000.1003,  positive  direct  investment 
during  any  year  in  affiliated  foreign  na¬ 
tionals  in  any  scheduled  area  is  author¬ 
ized,  notwithstanding  the  provisions  of 
§  1000.201,  to  the  extent  such  positive  di¬ 
rect  investment  is  attributable  to  a  trans¬ 
fer  of  capital  in  repayment  of  overseas 
borrowing  pursuant  to  a  guarantee:  Pro¬ 
vided,  That  the  direct  investor  shall  have 
complied  with  the  certification  require¬ 
ments  set  forth  in  §  1000.1002(b). 

(c)  For  purposes  of  §  1000.1002  (b) 
and  (c),  the  term  “transfer  of  capital” 
shall  mean  a  transfer  of  capital  attribut¬ 
able  to  a  repayment  of  overseas 
borrowing  pursuant  to  §  1000.1404(a). 

(d)  All  reference  to  Subpart  J  in 
§  1000.1002(d)  and  all  reference  to 
§  1000.1002  in  §  1000.1003  shall  be  deemed 
to  include  reference  to  paragraph  (b)  of 
this  section. 

2.  The  subpart  hereby  adopted  shall 
be  effective  as  of  January  1,  1970,  and 
shall  apply  to  all  direct  investment  and 
affected  transactions  occurring  on  or 
after  such  date. 

Richard  P.  Urfer, 
Director,  Office  of 
Foreign  Direct  Investments. 

May  1, 1970. 

[F.R.  Doc.  70-5544;  Filed,  May  6.  1970; 

8:45  a.m.] 
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